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Disclosure of Company Medical Records for O~cupational Health Research: A

Balancing of Government, Employer, and Emplo~ee Interests.

I. I ntroduct i Oil

The nexus between human diseases and the industrial environment has

historically been less than well understood. Nevertheless, careful

studies, since ancient times, have provided insight into the etiology of

various occupational diseases.l The eighteenth century produced

English physicians who probed deeply into secrets of occupational

health.2 In the United States, Alice Hamilton, a physician; became an

early twentieth century advocate of improved occupati~nal health and

worker welfare,3 The effort to better understand and prevent

occupational diseases continues today;!. the United States. The

enactment of the Occupational Safety and Health Act of 19704

[hereinafter referred to as OSH Act] gave nat iona 1 recogn i t ion to the

urgency and severity of occupational health problems.5 Under the Act,

the federal responsibility for occupational health research was vested in

the National Institute for Occupational Safety and Health6 [hereinafter

referred to as NIOSH]. Pursuant to the mandate of the OSH Act'? NIOSH

con duc t s fie 1d res ear chat va r i 0usin dus t ria 1 site s ·in an e f for t to

increase knowledge in occupational health. As part of· the scientific

research into occupat i ona 1 health prob 1ems, NIOSH has encountered the

need to obtain detailed medical histories of workers. Part or all of the

relevant medical history often are in the possession of the employer, and

NIOSH, in carrying out its research program, has often requested such

records. The employer has on occasion refused to disclose the desired
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records for a number of reasons. The ind ividua 1 workers for various

reasons of their own, mayor may not be r ecupt ive to the idea of having

their occupational medical records disclosed to a government research

agency. Upon the refusal of the employer to produce the records, NIOSH

issues an administrative subpoena duces tecum for the records8 and in

reply, the company must challenge the validity of the subpoena in federal

court. As a result, a number of cases were heard and decided by the

federal judiciary.

This paper discusses the s c ience , the law and the natural symbiotic

relationship between science and law which have evolved from this mixing

of disciplines and divergent government~ corporate and employee interests.

II. The Science.

occupational health is a multidisciplinary subject which draws its

knowledge from the sciences. Biology~9 chemistry~lO physicsll and

mathematics12 provide the foundation for knowledge in occupational

health~ and disciplines like clinical medicine~ epidemiology, toxicology~

industrial hyq iene , 13 and engineering expand upon and apply the

fundamental sciences to solve specific occupational health problems. The

scope of occupational health practice may be defined to encompass three

major functions: (1) the recognition of health problems arising from the

industrial environment, (2) the evaluation of short term and long term

effects of the industrial environment on the work er ' s he a l th , and (3) .the

development and implementation of solutions to eliminate the problems.14
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The workp 1ace of today uses a 1arge and ever growi ng rnventory of

chemical substa~ces. 15 While some chemicals are essential for the

sustaining of "life, many others can produce an adverse and sometimes

fatal effect on exposed persons. In addition to chemica.l agents, a host

of common physical/energy agents also have detrimental effects on health

and 1 ife.16 As these chemical and physical hazards are harnessed daily

in the nation's industrial production processes, it appears inevitable

that occupationally induced diseases occur, inspite of stringent

regulations. A correct understanding of the cause and effect of the

industrial environment and occupational diseases is the starting point

for the prevention and gradual elimination of occupational diseases. For

the occupat iona l :12alth practitioner to accomplish his or her objectives,

there must be adequate information of both the past and the present.17

Present information can be obtained with relative ease through field

observations. of the worker and the· contemperaneous industrial

environment. On the other hand, historical information can only be

obtained by questioning of people or by the examination of existing

records. Clearly, the compilation of historical information is

simplified and made more accurate if organized, professionally maintained

records were available. The necessity and importance of such records are

readily apparent to the clinical physician, the toxicologist and the

epidemiologist, three disciplines which have great relevance in the fight

against occupational diseases.
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A. The Clinical ~hysician.

The care of the health of the tnd iv idval patient is the theme of

clinical pr act ice . The clinical practitioner of occupational medicine

faces particular tough challenges, For example,

[p]hysicians working in the field often has difficulty finding
information, either because little has been written or because of
an absence locally of available literature. Furthermore,
although clinical problems often are simple in terms of the
treating physician, work requirements, psychologic factors and
interpersonal relationships at work can magnify them to major
proportions. For these reasons, occupational clinical conditions
can prove to be difficult and even burdensome; however, they
provide the conscientious physician with one of the finest
s;hallenges of medicine: namely, the opportunity to influence an
individual IS adjustment, r ehab i l t t aiion or longetivity in his
work.18

Since occupational diseases are caused by a pathologic adaptation of

the patient to the work environment,19 arid can affect any system of the

bOdy,20 the physician must have information on both the condition of

the patient and the industrial environment.2l A knowledge of both is

indispensable for diagnosis, as many occupational diseases cannot be

diagnosed from clinical observation and laboratory tests alone.22 In

addition, an appreciation of the occupational environment is necessary as

many occupational diseases are difficult to distinguish from everyday

afflictions.23

The clinical physician is naturally the first person to examine in

depth a worker after the manifestion of disease symptoms. For this



-5-

reason, the occupational physician is in an excellent position to create

a complete individual record. His record, in the usual medical fashion,

will contain a history of symptomatology, pes t patient history, family

history, review of symptoms, and in due course, a record of the physical

examinations, laboratory results and treatment prescribed.24 In

addition, a good record of a case of occupational disease will include an

occupational history, an evaluation of occupational exposure to chemical

and physical agents and a reference to industrial hygiene data.25 The

opportun ity for the phys i c i an to obta in the i nformat i on to generate a

good medical record is greatly enhanced if he or she is employed by a

large Company which provides its physicians with the necessary backup

staff. The irlfJrmation problem is exacerbated if the physician is a

private practitioner who by chance is consulted by a patient complaining

of symptoms suggesting an occupational disease. In the second instance,

an already existing record from the employer will be invaluable. The

relevant record, once created will be used by the physician for the

continued care and treatment of the patient and will be consulted after

rehabilitation for the formulation of a recommendation for the placement

of the individual in a new job which will not precipitate a reccurence or

deterioration of the previous disease.26 Of course, the medical record

will also have medicolegal ramifications.
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B. The Toxicologi~t.

In a nut she ll, toxicology is the science of poisons.27 Industrial
toxicology is the study of the nature and action of substances used in
the workplace on the health of workers.28 Industrial toxicology can be
viewed in two parts: research toxicology and clinical toxicology.

Today, toxicological research is recognized as a necessary step prior
to the introduction of new chemicals into commerce.29 Research or
experimental toxicology is basically a ~io1ogical assay with the concept
of a dose-reponse re 1at ionsh ip as its central theme. 30 We 11 des igned
and carefu lly executed experiments can generate va 1uab 1e informat ion on
the action of che.ni ca ls on biological systems which in turn can be used
to predict safe levels of exposure in the workplace.3l Research can
also yield information on the symptoms or indications of occupational
poisoning which in turn can be used in -removal programs to prevent
workers from -being excessively exposed.32 In addition, an
experimentally derived understanding of the biotransformations or
mechanism of action of a chemical in a living system can point the way to
rational rather than symptomatic therapy in the event of injury.33 For
obvious ethical and moral reasons, experimental research is to be
confined to animal studies.34

Inspite of the introduction of hundreds of new chemicals each year,
more workers are being harmed by old but commonplace chemicals which have
been used for generations.35 This realm of human po ison inq belongs to
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the c l tntca l tox ico l oqts t who works "f n the laboratory - of human

experience where controlled experiments are rarely possible.1I36

Clinical toxicology can be considered as a specialized facet of medical

practice concerned with the cl inical management of diseases caused by

toxic substances of exogenous origin.37 The clinical toxicologist is
..

particularly interested in the circumstances surrounding the poisoning

since they influence diagnosis, treatment and future prevention.38 The

wisdom offered by toxicology can only complement the skills of the

clinical physician. It is axiomatic ,that lithe physician treats the

patient, not the poison.1I39 Toxicology strikes at the root of

occupational poisoning and seeks to stem the problem at its source.40

The importance of well kept and freely available records to the

toxicologist is well conveyed by the following statement:

The experience with human intoxication must be well documented in
order that the data will be sufficiently valid to ailow a
meaningful interpretation and permit the return of significant
fin ds tot he pre c 1i n i c a 1 i nvest i gat 0 r . Human i nto x icat ion
offers the physician an opportunity to study the effects on
humans of toxic substances under circumstances that experimental
approaches never can provide ethically. A national repository is
required where reports of clinical experience where
well-documented cases can be accumulated. Such a data base would
constitute a valuable basis for consultation and a a useful basis
for clinical research. At the present time this information is
scattered throughout medical records departments in U.S.
hospitals.4l

To this statement can be added a note that valuable toxicological

information may also available from corporate medical records of their

employees.
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c. The Epidemiolo~ist.

Epidemiology 'is the quantitative study of disease occurence in human

populations.42 Unlike th~ clinician who is concerned with treating

individual patients, the epidemiologist concentrates on groups of

people.43 In contrast with the work of the toxicologist, the

epidemiologist often deals directly with empirical human subjects. The

epidemiologist systematically defines, classifies and explains the

development of diseases.44 The epidemiologist seeks to correlate the

occurence of a particular disease with time, location, persons,

envi ronmenta 1 or occupat iona 1 cond it ions, and a host of other

parameters. 45 The end result is that the successful epidemiologist is

able to (1) explain the etiology of a disease, (2) butress or refute

clinically or experimentally derived results with natural data for large

populations, and (3) formulate programs or public health policies to

prevent a reoccurence or proliferation of a disease in a community.46

Being a quantitative science, epidmiological studies are predicated

on the availability of data. Epidemiologists have relied on death

certificates, mortality statistics, community health records, patient

responses ·to questionaires and private clinical records for information

to conduct their work.47 Among the techn iques for conduct ing

epidemiological studies, observational epidemiology is a straightforward

method which observes and analyzes the correlation between the occurence

of a disease and the influencing parameters.48 Most epidemiological
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research falls under this technique. Experirr.:ntal epidemiology, on the

other hand, involves the use of u l ann sd , carefully controlled

experiments.49 Obviously, the opportunity fO' large scale experimental

studies with human subjects is greatly l imt te d by ethical or moral-

considerations. Occasionally, the epidemiologist is fortunate enough to

observe "natural experiments" or the occurence of a disease under natural

conditions so close resembling a planned, controlled experiment.50

The epidemiology of occupational diseases is a rather unique subset

of the general discipline.51 It is unique because the causative agents

are artificially introduced by human technology. Of course, there may be

natural complicating factors but the primary cause is one of human

creation. There are fewer relevant variables and these usually can be

identified by an analysis of the production process. Hence, the design

of the protocol for a epidemiological study of an occupational disease

may be simplified by the prevalence of a limited number of artificial

parameter's. After the design of a protocol that can separate out or

account for the natural factors, the study of occupational diseases in

the industrial environment narrows in scope and becomes well defined, at

least when compared wi th the search for a tota lly unknown cause of a

disease in a natural system.

However, the challenge lies less in the technical design of the

protocol but more in the implementation and subsequent defense of the

results, for such a study tosses the epidemiologist willy nilly into an

agitated cauldron of divergent interests and conflicting economic



-10-

priorit ies. It is precisely at the point of execution of the
epidemiology stu+y of an occupational disease that the law has been
prescribed as a ~ure to calm the churning cau~dron.

III. The Law

A. The Interest Groups and their Rights
1. The Individual Employee

The individual IS right to privacy from government intrusion is an
important judicially created constitutional right.52 Although the
Supreme Court has extended const itut iona 1 vrotect ion to "zones II of
privacy in many areas of daily living,53 it has not given such
protection to the physician-patient relationship.54 In Whalen v.
Roe,55 the Court rejected the appellees56 argument that New Yorkls
prescription reporting law57 violated rights arising out of the
physician-patient relationship. Instead, the Court found that a valid
public purpose was served by the law and that such disclosure to public
health agencies and other health service organizations is of ten necessary
to modern medical practice even when the disclosure would cast the
patient in an unfavorable light.58

Moving from the zone of privacy interests to that of individual
health, the law makes clear that an individual is entitled to a healthful
and safe workplace~9 Congress realized that occupational health in
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practice is limited by the state-of-the-art in science and technology and

for this reaso~ created a research agency, NIOSH, to conduct the

necessary resea.ch to help improve the healtf of America's workers.60

2. The Employer

The right of the company to the confidentiality of the medical

records of its employees, and for that matter, its standing6l to

litigate this question is less obvious on its face. However, careful

contemplation will reveal that a company has an on-going relationship

with its workers, and peaceful employer-employee relationship is

necessary for productivity and mutual ~~ll-being. There must be

sufficient mutual trust between the employer and employee, especially in

the area of occupational health. For a successful occupational health

program, the company must have the cooperation and assistance of the

employee. This is especially true in the area of medical surveillance,

where the company is dependent on the consent of the employee to be

biologically monitered on a periodic basis. Very often medical samples

are obtained from the person of the worker with his or her implied, if

not express, understanding that all diagnostic results are to be kept

confidential.

In addition, the employer always has the less altruistic fear that

disclosure of medica 1 records of its employees will expose it to tort

liability62 and increased worker compensation claims.
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3. The Governmpnt

The irrteres t and- authority of the qoverumen t , as manifested by the

research activies of N~OSH, is the most straightforward. NIOSH is

dutifully carrying out the intent of Congress embodied in the OSH Act.

Being an agency within the executive branch, its activites are certainly

subject to review by the judiciary.63

B. The Case Law

An early case, U.S. v. McGee Industries, Inc.64 involved NIOSH's

National Occupo c iona l Hazard Survey.65 As part of the survey, NIOSH

requested the "identity of all chemical substances [over 1% by weight or

volumeJ and the approximate concentration [within 5%J if each

substance"66 found in a list of McGee's- products. vJhile not a true

medical record case, the outcome upheld NIOSH's authority for the survey

and for the issuance of the subpoena duces tecum.67 The court ruled

that Congress authorized NIOSH to conduct research in the nature of the

survey68. While disagreeing with McGee's contention that NIOSH had to

show an immediate need for the sensitive information, as well as, the

unavailability of less burdensome means to obtain it, the court as part

of the balancing effort, modified the subpoena to require NIOSH lito

insure, as much as is practicable, that only NIOSH'receives and makes use

of the trade secret information."69
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E.l. du Pont de Nemours & Co. v. Finklea,l° was the first medical

record case. In 1976, NIOSH was requested by an authorized

representative 07 du Pont's employees to conduct the investigation at the

Belle, West Virginia plant. Several inspections at the site revealed the

use of 147 chemicals of which 13 were suspected carcinogens.71 NIOSH

decided to conduct further investigations on the cancer incidences and on

January 14, 1977, a subpoena duces tecum was issued to DuPont requiring

the plant manager to produce the medical and employee records of 34 named

individuals and the medical and employee records of 200 individuals whose

names appeared on du Pont's Tumor Registry. A second subpoena was issued

on February 7, 1977, requiring the production of the medical and

personnel recorc.. , including death certificates, of all former and

current employee at the Belle plant. Du Pont contacted by letter 3,000

of its past and present Belle employees, requesting each to indicate

whether they consented to the disclosure of their medical records. Of

the 'employees who responded, 1,717 consented and 631 refused. Du Pont

refused to supply the records of the 631 past and present employees who

refused, and commenced an action for declaratory judgment in federal

district court .12 The court assumed, without deciding on the merits

that du Pont had standing as as employer to raise the "right of privacy"

issue on behalf of its employees.13 It reviewed NIOSH's subpoena duces

tecum in light of U.S. v. Morton Salt Co.,74 and found that 29 U.S.C.

Sections 657 and 669 gave NIOSH the subpoena powers.15 The court then

addressed DuPont's main argument that the medical records of its
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employees are prctected by a constitutional r-ight of privacy and cannot

be arbitrarily tisclosed. It noted that w~ile there is no general

constitutional r',sht to privacy, "various ~~arantees create zones of

privacy.,,76 Af ter narrowing the question to whether disclosure of the

records sought would abridge the employees' rights, the court applied the

law of Whalen v. Roe,77 rejecting du Pont's claim of employee privacy.

Given the assurances by NIOSH to keep the records confidential under the

provisions of subsection 552(b) (6) of the Freedom of Information Act

which specifically exempts "personal and medical files and similar files"

from disclosure which "would constitute a clearly unwarranted invasion of

personal privacy," the court gave judicial enforcement to the

subpoenas.78 The case apparently was not appen;ed.

The facts of General Motors v. Finklea,l9 was similar to

DuPont.80 NIOSH contended that it is authorized subpoena power under

29 U.S.C. Section 671(c)(2), and the 'court agreed.81 The court

reviewed the Ohio physician-patient law,82 and noted the limited

exception of O.R.C. Section 3701.05 of the Ohio Revised Code, under which

a physician is required to report the diagnosis of an occupational

disease to the Ohio Department of Health. It distinguished the records

with identifying names and addresses from those without such

ident ifiers. The court sought to accommodate the privacy interests of

individual employees by requiring the names and addresses be struck,

un 1es s a due pr oces s heari ng is he 1d with each 'emp1oyee to determi ne

consent. 83
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Upon appeal by G~M.,84 the appellate court upheld th~ power of

NIOSH to subpoena individually identifiable medical records85 with the

condition that the district court formulate and implement security

provisions which ~/ill ensure the integrity of the subpoenaed records. The

central issue was a three sided interest balancing question: the

employees' interest "to medical privacy, the government's interest to

informat ion to conduct occupat iona 1 safety and health research and the

company's interest in keeping its medical files confidential. At trial,

G.M. set forth as its defense, the phys~cian-patient law of Ohio, and the

employees' constitutional right to privacy. Since a federal question,

was being adjudicated, the appellate court applied federal statutes and

the common law. As both federal legislation and the common law did not

did not recognize .the physician-patient privilege,86 the court

accordingly declined to expand the scope of "federal common law." The

court next analyzed the interests of the three parties and found that the

parties interests are not mutually exclusive.87 The court agreed that

NIOSH's performance of its statutory duties would be hampered by the

absence of individual information.88 It relied on Whalen v. Roe89 to

conclude that disclosure of identifiable medical records to government

representatives having responsibility for the health of the community

does not automatically amount to an impermissible invasion of privacy.

The case was remanded to the district court for the formulation and

implementation of security provisions to protect the subpoenaed records.
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Similar issu~s were litigated and decided in United- States v.

Westinghouse Ele'~tric Corp.?.,90 The trial court, rather predictably,

ordered the sUDpoena enforced.91 The court found that NIOSH was

authorized to subpoena .the records, and the subpoena meet the

requ i rements of Morton Sa lt and had been proper ly issued. 92 The court

noted that as a gener~l principle of evidence, neither the common law nor

the federal courts recognize the physician-patient privilege as a general

evidentiary principle.93 The Pennsylvania physician-patient

statute,94 and Pennsylvania case law interpreting the statute were

reviewed. The supreme court of Pennsylvania had held in In re B,95

that the privilege protects only communications, disclosure of which

woula tend to blacken the patient's reputation.96 The federal trial

court after revie\ving the local law, reminded itself that Westinghouse

had not asserted a claim under the Pennsylvania physician-patient

privilege.97 The court reaffirmed the federal doctrine that local

physician-patient privilege is irrelevant and not recognized in federal

courts adjudicating federal questi~ns~8

Upon appeal by Westinghouse,99 the Court of Appeals for the Third

Circuit unanimously ruled that NIOSH is entitled to access to company

medical records of past and present employees provided that NIOSH give

adequate notice of purpose to the employees with the provision that

timely individual objections to disclosure be accommodate. 100 The

opinion raised sua sponte the issue ·of Westinghouse's standing pursue the

appeal. This threshold issue was disposed in favor of WestinghouselOl
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The court reliej on law enunciated Morton Salt for enforcing the

administrative s ubpeona duces tecum.'02 The court read NIOSHIS

regulation at 4L C.F.R. 85.5(a)(1979) to contain sufficient breath to

allow it access to medical records.103 The court affirmed the finding

that NIOSHls subpeona satisfied the criteria for judicial enforcement, as

"va l id medical research and investigation deserves no 1ess.1I104 On the

constitutional right of individuals to privacy, the court acknowledged

the threat to lithe right to be left a1one105 by the proliferation of

records, and the necess ity for safeguards aga ins t the un 1awfu 1 use of

such information. The court identified two types of privacy interests:

(1) the individual interest in avoiding the disclosure of personal

matters,106 and \2) the interest in independence in making important

decisions.107 To the court, the subpoena involved the first type of

interest, that is the right of the individual not to have his or her

private affairs made public.108 The court agreed w ithout hesitation

that a worker1s medical records fall within the qualified right to

privacy.109 The question at issue was then, to whom and under what

circumstances can this record be released? The court examined many

situations when the release of medical information is within the law, if

not required by it.110 After noting that an intrusion into medical

privacy is allowed only upon a finding that the societal interest in

disclosure outweighed the privacy interests under specific circumstances,

the court found that lithe interest in occupational safety and health to

the employees in the particular plant, employees in other plants, future
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employees and the public at large is substantial,1I111 and that lI[iJt

ranks with the other publ ic interests which have been found to justify

intrusions -nt o records and infor·nat ion normally cons i derec'

private.1I1l2 The court next found that while NIOSH has demonstrated a

reasonable need for the entire medical file in order to conduct its

research, 'Westinghouse failed to produce any evidence that the records is

so sensitive as to adversely affect the employees in question. Last, the

court was satisfied with NIOSH's provisions for the safekeeping and

nondisclosure of information contained in the records. The court

concluded that

the strong public interest in facilitating the research and
investigations of NIOSH justify this minimal intrusion into the
privacy which surrounds the employees' medical records, and that
Westinghouse is not justified in its blanket refusal to give NIOSH
access to them or to condition their disclosure on compliance of its
unilaterally imposed terms.113

Nevertheless, the court was concerned with the particular sensitive file

and the needs of thJ individual employee, as Westinghouse's files contain

both job related 'me6ical data and data arising out of personal, non-job

related consultati Ins with the company Physician ..1l4 The court

distinguished between the aggregate claim of privacy made by the company

on behalf of its eflil\P10yeeS and the right of the individual employee to

privacy of his or own particular file.1l5 The court did "not think it

appropriate to permtlOt Westinghouse to assert the claims of individual

employees to privaqy in particular documents."1l6 While not ordering
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the obtaining of individual written consents f: om all the employees, the
court remanded the case district court fo; the development of an
appropriate notice procedure.117

A similar balancing of ,interests test was :oplied in United States v.
Allis-Chalmers Corp.118 The documents subpoenaed during the employee
initiated Health Hazard Evaluation consisted of extensive records on
"med ica l histories, along with the results of physical examinations,
pulmonary function testing, amd the company's regular chest x-ray
program ."119 The court found that NIOSH had the proper authority to
issue the subpoena and that the material sought in the subpoena did not
violate the privacy rights of the company's employees. This jurisdiction
like its counterparts, relied on Whalen to hold that "re Iease of that
information by the meployer to a government agency for the limited
purpose of investigating alleged health hazards in the foundry appears to
be an intrusion not proscribed by the Constitution.1I120 To the court,
lI[tJhe interest of Congress in protecting the health of the employees in
this case outweighS the interest of the employer in protecting what
privacy rights these very same employees might have in non-disclosure of
their medical records.1I12l The court did order that, in accordance
with the OSH Act and the Freedom of Informat ion Act, NIOSH take the
necessary steps to protect the confidentiality and non-disclosure of the
subpoenaed medical records to unauthorized persons.122

There are indications that the subject of NIOSH's subpoena power is
not limited to the employer. In United States v. Amalgamated' Life
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Insurance Company,123 the court enforced a subpoena dir~cted at the
worker's insurance companies. The subpoena arose out of a study of
cancer hazards for garment workers expo£~d to formaldehyde. While
investigating the circumstances of worker deaths, NIOSH found it
necessary to access the records of the insurance company and a subpoena
was issued upon the; refusal of the insurance company to cooperate. The
court rejected Amalgamated Life's contention that NIOSH's subpoena power
did not reach "th ir-d party recordk eeper s ," because Section 20(b) of the
OSH Act refers to questioning employers and employees, and that the
agency's inspections are limited to those groups. Instead, the court
observed that inspection and questioning employers and employees are two
independent and separate authorized act ivit ies. Consequent ly it refused
to construe one as a 1imitation on the other. The court also rejected
the insurance company's assertion of the employee's constitutional right
to privacy because the employees whose rights the company is trying to
assert are dead, and any assertable privacy rights terminated on their
death. The court also refused to recognize the efficacy of a New York
law which created a state privilege in death certificates. As there is
no federal privilege in the physician-patient relationship, there is also
no federal privlege for death certificates.

IV. Discussion

The message from the federal courts which have ruled on the issues is
consistent and clear: the government has the authority to access worker
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medical records held by the employer for the purpose of .occupational
hea lth research, prov ided that the researcn agency take the necessary
steps to protect further disclosure of tle records to unauthorized
persons. The public interest in conducting lital medical and scientific
research into the secrets of occupational disease outweighs the interest
of the company as guardian of the employee's privacy. Even the privacy
interest of the employee as a group must yield in the face of bona fide
research need for data. In return, the government has the duty to take
the appropriate precautions to protect the record from reachi ng
unauthorized third parties at all times. On the more knotty question of
disclosure of records in personally identifiable form, one court differed
from the others by holding that the government must give notice to the
employees and accommodate timely individual privacy claims against
disclosure.124

While exhibiting wise jurisprudence, the decisions are also made on
firm scientific reasoning. One court penetratingly observed that

NIOSH has shown a reasonable need for the entire file of the
employees as requested. It seeks those records in order to be
able to compare its findings of high levels of antibodies to HHPA
[hexahydroptha 1 ic anhydride] and reduced pu lmonary funct ion with
the comparaple findings in the employees before they were exposed
to the substance ... and during the course of such exposure. Its
needs for all the medical files requested in their complete form
has also beem satisfactorily demonstrated.125

Another court noted that
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[t]he promotion and improvement of health is a fundamental
obligation of national, local and state governments. . .. [The
United States] stands thus as the chief guardian for the
protection and promotion of health which is includable in the
public welfare of its citizens. .•. NIOSH must have the entire
medical records in personally identifiable form of the employee~
under study in order to properly conduct its Health Hazar:
Evaluation, to facilitate adequate record-keeping of thE
information and to perpare an accurate study of the matter.126

The courts have recognized the importance of complete medical records to

fruitful occup at iona l health research. In order that the public health

and welfare be advanced through meaningful scientific research, the

legislature and judiciary has wisely given its support. A court has

opined that "[it] is not within the power of the courts' to thwart such

statutory and canst itut iona 1 funct ions, bu t to the contrary, the court s

must lend their judicial authority to aid the petitioner [NIOSH] to so

function."127

v. Conclusion

The pursuit of scientific research into solutions of problems in

occupational health has historically been hampered by conflicting

interests and private motives. Until recently, for various reasons,

occupat iona 1 med ic ine and the re 1ated sc i ences have occup ied secondary

status within the health professions. Rather belatedly, society has

fina 11y real i zed the urgency of occupat iona 1 health prob 1ems, and 1aws

have been passed in an effort to stem or reverse the prol iferation of

occupational diseases. However, even with the most stringent
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occupational health law, problems in occut at tona l health can never be

solved if the scientific under-s t snd tn., is lacking. Sc ient if it

understanding is procured only by painstaking research. Therefore, in

this area of "public health where the diseases are artificially created,

the law must and has supported the needed scientific research. Only

through a concerted application of law and science can problems in

occupational health be effectively addressed. Therefore, support for the

occupational research law must continue to emanate from all three

branches of government, as well as "from the private citizenry. To do

otherwise is to be myopic. The control and quest for the eventual

eradication of self inflicted occupational diseases not only will ease

human misery, but will increase the human potential of the worker in the

industrial environment. In the lo.ng run, increased the human potential

in the workplace can only mean an overall improvement in industrial

vitality for society as a whole.
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70 442 F. Supp. 821 (S.D.W.Va. 1977).
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72 442 F. Supp. 69 at 823.
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74 338 U.S. 632 (1950). According to Morton Salt, enforcement of a
subpoena may be sought if (1) the inquiry is within the scope of
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75 442 F. Supp. at 824.

76 ~, citing Griswold v. Connecticut, 381 U.S. 479 (1965).

77 429 U.S. 589 (1977).
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Supp. at 826.
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cert. denied 102 S. Ct. 357 (1981).
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U.S.C. Section 669(a)(6), to conduct a health hazard evaluation at
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records were maintained by G.M. Records are kept from (1)
pre-employment physicals, (2) annual precautionary examinations of
some employees, and (3) examinations required under the OSH Act. The
records contain a variety of confidential information. G.M. agreed
to make the records available provided the employees involved
consented. Letters seek ing author i'ty to re1ease the record s were
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subpoena duces tecum for the 490 records. On Oct. 19, 1977 G.M.
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with the subpoena duces tecum. 459 F. Supp. 236-38.
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Special Comm, on Aging, 389 F. Supp. 1127 (S.D.N.Y. 1975), a subpoena
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legislating. Id. at 238.

82 Id. at 239, citing OHIO REV. CODE ANN." Sections 2317.02 and 4731.22
TBaldwin) .

83 If NIOSH subsequently wanted the specific names and addresses then it
must obtain the particular. tnd ividua l t s consent. In addition, the
individual is entitled to be heard in a due process hearing to
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his consent. Id. at 239-40.

84 General Motors Corp. v. Director, 636 F.2d 163 (6th Cir. 1980).
85 The court, with reference to 29 U.S.C. Sections 67l(c)(2) and 669(b),
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investigation, the subpoena is valid form a statutory point of view.
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1977). Id. at 165.

86 Whalen v. Roe, 429 U.S. 589 (1977).
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87 636 F.2d at 166.
88 The court accepted the reason ing that the anonymous records made it

impossible for NIOSH investigators to follow up and confirm or refute
suspected ~ases of occupational skin di~ease. Id. at H55.

89 429 U.S. ~g9 (1977).
90 483 F.Su;JI" 1265 (W.D.Pa. 1980), aff',:!in part and remanded in pari.:

638 F.2d ~70 (3d Cir. 1980). The facts are typical: On February 22,
1978, NI0.,:-Jreceived a written request for a health hazard evaluation
from the local union. The complaint alleged that workers were
suffering allergic reactions to methyl ethyl ketone (MEK) from the
epoxy molding process for manufacturing electric insulators at
Westinghouse's plant in Trafford, Pennsylvania. On April 21, 1978,
an inspection conducted by NIOSH revealed that the MEK problem had
been remedied. The inspection, however, identified hexahydrophthalic
anhydride (HHPA) used in the process as a suspect cause of allergies
to some workers. NIOSH subsequently requested Westinghouse to
provide: (1) a list of present and past employees who work or have
worked with the process, (2) medical records of the above employees
and those with intermittent exposure, and (3) an out 1ine of the
routine monitering procedures for employees working with the
process. After Westinghouse failed to supply the requested
information except for a 1 ist of present employees, NIOSH issued an
administrative subpoena duces tecum requiring Westinghouse to
produce medical records of present an,' past employees who work or
have worked in the process. Concurrent studies with present
employees found detectable levels of HHPA antibodies in 12 out of 28
employees tested. Allergic symptoms and decreased lung capacity were
also observed. West inghouse refused to supply the records w ithou t
(1) individual authorization from the employees and (2) written
government assurance that the record~ will not be disclosed to third
parties. NIOSH rejected the terms and sought enforcement of its
subpeona in the federal district court for the Western District of
Pennsylvania. 483 F. Supp at 1266-68.

91 Id. at 1271.
92 Id. at 1270.
93 Id. at 1268, citing In re Grand Jury Subpoena, 460 F.Supp. 150 (W.O.

Mo. 1978); Mariner v. Great Lakes Dredge & Dock Co., 202 F. Supp. 430
(N.D. Ohio 1962).

94 PA. STAT. ANN. tit. 28, Section 328 (Purdon).
95 482 Pa. 471, 394 A.2d 419 (1978).
96 Id. at 421-424.
97 483 F.Supp. at 1269.



98 The court stated: "No physician-patient privilege exists as a matter
of federal conmon law." Id.

99 U.S.v. Westinshouse,Electric Corp., 638 F.2d 570 (3d Cir. 1~80).
100 Id . at 581-8~. The case was remanded to the tria 1 court for the

formulation of suitable protection of the confidentiality of the
information provided NIOSH.

101 The court reasoned that Westinghouse had standing to press its claim
because (1) an adversary situation existed, (2) failure to comply
with the order of the district court would subject it to penalty for
contempt, (3) the, court order could affect the ongoing relationship
between the company and its employees in that the future flow of
medical information between employer and employee might be adversely
impaired, and (4) there was no reason for Westinghouse not to make a
vigorous defense of the issue of employee privacy. Id. at 573-74.

102 Id. at 574-575. Morton Salt required that (1) the inquiry must be
within the agency's authority, (2) the request must not be too
indefinite, and (3) the information sought must be reasonably
relevant to the authorized inquiry.

103 Id. at 575.
104 Id. at 576.
105 Oldstead v. U.S., 277 U.S. 438, 478 (1928).
106 Whalen v. Roe, 429 U.S. 589 (1977).
107 For example,

'contracept ion,
Id. at 576-77.

108 Id. at 579.

decisions involving marriage,
family relationships, child rearing

procreation,
and education.

109 Id.
110 Examples include venereal disease, medical records of abused

children, fetal death, lnJuries from deadly weapons, records of
abortions performed, and prescriptions for dangerous drugs.

111 Id. at 579.
112 Id.
113 638 F.2d at 580.
114 Id. at 580-81.



115 Id , at 581.

116 The court reasoned that "e ach employee is uniquely capable of
evaluating the degree of confidentiality which s/he attacheds to
discrete items of information in his or her f il e ." l£.:. ..

117 The following guidelines were provided to the lower court for tr.?
developmen~ of a suitable individual protection procedure:

[TJhe most appropriate procedure is to require NIOSH to g~VI!
prior notice to the employees whose medical records it seeks t~
examine and to permit the employeess to raise a personal claim of
privacy, if they desire. The form of notice may vary in each
case but it should contain information as to the fact and purpose
of the investigation and the documents NIOSH seeks to examine,
and should advise the employees that if they do not object in
writing by a date certain, spec if y inq the type of materi al they
seek to protect, their consent to disclosure is assumed •.... The
touchstone should be provision for reasonable notice as to as
many affected individuals as can reasonably be reached; an
opportunity for them to raise their objections, if any,
expeditiously and inexpensively; preservation of confidentiality
as to the object ions and the materi a 1 itse If from unwarranted
disclosure, and prompt disposition so that NIOSH's evaluation is
not hampered.

l d . at 53'-82. Thus the fine-tuning port of the balancing act •...as
left to the district court.

118498 F. Supp. 1027 (1980).

119 Id. at 1028. The suspected disease was silicosis, presumably fr orn
the sand casting molds used in the foundry.

120 Id. at 1031-

121 Id.

122 Id. at 1031-32.

123 50 L.W. 2582-83; [1982J 11 OSH. REP. (BNA) 903.

124 United States v. Westinghouse Electric Corp., 483 F.Supp. 1265
(W.D.Pa. 1980), aff'd in part and remanded in part 638 F.2d 570 (3d
Cir. 1980). The other courts permits the disclosure of individually
identifiable medical records.

125 638 F.2d at 579.

126 483 F. Supp. at 1271.

127 Id.


