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RELIGIOUS ACCOMMODATION VERSUS UNION

SECURITY: A TALE OF TWO STATUTES

•
I. INTRODUCTION

The problem of inaividual religious freedom in employment is a
delicate and difficult one.' Since the industrialization of America,
the challenge to maintain a peaceful, productive workplace has ab-
sorbed the energy and attention of legislators, judges and labor re-
lations practitioners. a The law governing labor relations has taken
many years to develop and the course has been fraught with emo-
tion and strife." The recognition of organized labor and its right to
union security is one ramification of the gradual maturing of labor
law, over the years. To the union, the right to union security is
vital and indispensable.' Today, the union security clause, together
with the binding arbitration clause, constitute crucial components
of, and may be found in most, collective bargaining agreements ex-
ecuted:' between union and management. Section 8(a)(3) of the
Taft-Hartley Act" allows union security clauses, other than the
closed shop.'

..,
1. A court of appeals has stated that it "as well as other courts ... recognized that there

is both tension and conflict between the legitimate interests of the union in preserving the
benefits of the union security agreements, which are valid under the National Labor Rela-
tions Act, (29 U.S.C. § 158 (1976)) and the accommodation requirements of the Title VII."
Anderson v. General Dynamics Convair, 589 F.2d 397, 400 (9th Cir. 1978).

2. The Supreme Court years ago recognized the significance of peaceful labor relations
through organized collective bargaining.

3. N.L.R.B. v. Jones 8i Laughlin Steel Corp., 301 U.S. I, 42 (1937). For a history of the
development of the labor movement and union security, see generally A. BLUM, A HISTORY
OF THE AMERICANLABORMOVEMENT(1972); D. BOK & J. DUNLOP,LABORANDTHE AMERICAN
COMMUNITY(1970); A. GOLDBERG,AFL-CIO: LABORUNITBD (1956).

4. See generally AFL-CIO, UNION SECURITY:THE CASE AGAINSTTHE RrGHT-To-WORK
LAWS (1958).

5. [N)othing in this subchapter, or in any other statute of the United States, shall
preclude an employer from making an agreement with a labor organization . . . to
require as a condition of employment membership therein on or after the thirtieth
day following the beginning of such employment or the effective date of such agree-
ment, whichever is the latter.

[N]o employer shall justify any discrimination against an employee for nonmem-
bership in a labor organization. . . if he has reasonable grounds for believing that
membership was denied or terminated for reasons other than the failure of the
employee to tender the periodic dues and the initiation fees uniformly required as
a condition of acquiring or maintaining membership.

29 U.S.C. § 158(a)(3) (1976).
6. Under the closed shop agreement, only members of the union may be hired. See gener-

ally, Haggard, A Classification of the Types of Union Security Agreements Affirmatively
Remitted by Federal Statutes, 5 RUTGERSCAMDENL. REv. 418 (1974).
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The alrC_y complex day-to-day administration of labor rela-
tions under existing law was further complicated by Congress' en-
actment of the Civil Rights Act of 1964.7 Title VII of the Act, as
amended, prohibits discrimination in employment on the basis of
religion." The statute has been interpreted to impose a duty upon
the employer and the union to accommodate the sincerely held re-
ligious beliefs of individual employees.' Hence, Title VII runs
headlong into the union security protection afforded by the Taft-
Hartley Act, when an employee is discharged by his or her em-
ployer pursuant to the union security clause for failing to pay
union initiation fees or periodic dues for reasons of religious
belief.'?

Difficult as it is, this problem must, nevertheless, be satisfacto-

7. 42 U.S.C. § 2000e to 2000e·17 (1976).
8. It shall be an unlawful employment practice for an employer-(l) to fail or refuse
to hire or to discharge any individual, or otherwise to discriminate against any indi-
vidual with respect to his compensation, terms, conditions, or privileges of employ-
ment, because of such individual's ... religion ... ; or (2) to limit, segregate, or clas-
sify his employees or applicants for employment in any way which would deprive or
tend to deprive any individual of employment opportunities or otherwise adversely
affect his status as an employee, because of such individual's ... religion.

/d. § 2000e-2(a) (1976).
9. Yott v. North American Rockwell Corp., 501 F.2d 398 (9th Cir. 1974); Cooper v. Gen-

eral Dynamics Convair Aerospace Div., 533 F.2d 163 (5th Cir. 1976).
10. Of course conflicts between the federal labor laws and Title VII are not restricted to

the problem of religious accommodation and union security. Other contradictions, on even a
more massive scale, have surfaced, for example, in the area of racial discrimination in em-
ployment, and in union seniority systems governing transfer and promotion. See, e.g., Local
189, Papermakers v. United States, 416 F.2d 980 (5th Cir. 1969), cert. denied, 397 U.S. 919
(1970) (seniority system negotiated between employer and union which insisted upon carry-
ing forward exclusion of a racially determined class, without business necessity must yield to
Title VII); Robinsion v. Lorillard Corp., 444 F.2d 791 (1970), cert. denied, 404 U.S. 1006
(1971) (union seniority system that gives blacks a lower expectation than their co-workers in
preferred departments was an unfair employment practice); International Brotherhood of
Teamsters v. United States, 431 U.S. 324, (1977) (under section 703(h), a bona fide depart-
ment seniority system is lawful even when the employer engages in pre-Act discrimination
in hiring and-promotion and even though the seniority system perpetuated into the present
the effects of pre-Act discrimination); United Air Lines v. Evans, 431 U.S. 553 (1977) (a
seniority system does not independently violate Title VII simply because 1t perpetuates the
effects of prior discrimination). Extensive litigation also arose in the area of union seniority,
hiring and layoff. See e.g., Watkins v. United Steelworkers of America, Local 2369, 516 F.2d
41 (5th Cir. 1975) (use of employment seniority to determine layoff and recall of employees
does not violate Title VII when the plaintiffs are not identifiable victims of discrimination);
Acha v. Beame, 438 F. Supp. 70 (S.D.N.Y. 1977) (constructive seniority may be granted to
individuals who were refused employment prior to the 1965 effective date of Title VII);
Franks v. Bowman Transportation Co., 495 F.2d 398, rev'd on other grounds, 424 U.S. 747
(1976) (class-based constructive seniority relief ordered for identifiable victims of illegal hir-
ing and layoff).
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rily resolved, in order that the needs of pluralistic society be ade-
quately met. The fundamental freedom possessed by the individ-
ual religious believer must be balanced with the more pragmatic
need for a workable national industrial policy. For a decade, the
burden of reconciliaiton of the two statutes has fallen, in large
measure on the federal judiciary. It was not until December of
1980 that Congress acted to assist in resolving the conflict. This
comment will analyze the efforts of the judiciary in interpreting
the law in this area, first defining the terminology, then briefly out-
lining the development of federal legislation affecting union secur-
ity and the history of Title VII and, finally, reviewing the case law.
Examination of the cases is divided into four parts: (1) the case law
before Trans World Airlines v. Hardison;" (2) Trans World Air-
lines v. Hardison, (3) the case law after Hardison but before the
Act of December 24, 1980,12 and (4) the case law after the Act of
December 24, 1980.

II. SOME BACKGROUND ON UNION SECURITY CLAUSES

A. Definitions
A union security clause provides, in one form or another, that

membership in the union be a condition for continued employment
in a place of work in which a union has been recognized or certified
as the exclusive bargaining representative. IS The union security
clause is negotiated between the employer and the union for all the
employees in the bargaining unit." Since the union security clause
in a collective bargaining agreement may take a number of forms,

11. 432 U.S. 63 (1977).
12. Act of Dec. 24, 1980, Pub. L. No. 96-593, 94 Stat. 3452.
13. The right of representation is the authority to bargain on behalf of a group of employ-

ees in an appropriate bargaining unit. A union may obtain the right of representation by (1)
being voluntarily recognized by the employer, (2) through a National Labor Relations Board
(hereinafter N.L.R.B.) order requiring the employer to bargain as a remedy for an unfair
labor practice, or (3) in an N.L.R.B. conducted election. The union will be certified if it wins
a majority of the votes cast. The National Labor Relations Act, as amended, sought to pre-
serve industrial peace, and therefore national industrial strength, by defining the role of
organized labor in the national economy. The labor laws are primarily based on the concept
of majority rule. The union is certified as the exclusive bargaining representative by major-
ity vote. As the bargaining representative, the union has the right to collect fees and dues
from the employees who enjoy the fruits of the collective bargaining process. In return, the
union owes the employees in the bargaining unit the duty of fair representation and the
union selected by the majority must represent all employees fairly and without discrimina-
tion. See R. GORMAN,BASICTEXT ON LABORLAW 93-131 (1976).

14. See AFL-CIO, UNION SECURITY:THE CASE AGAINST THE RIGHT-To-WORK LAWS
(1958); T. HAGGARD,COMPULSORYUNIONISM,THE NLRB ANDTHE COURTS(1977).
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the following definitionsv of various clauses that may be used are
provided to ensure clarity in subsequent discussion.

(i) Closed Shop- This clause contains the employer's promise to
hire only union members and to demand that employees maintain
membership during the period of employment. The closed shop is
proscribed by the Taft-Hartley Act.Ie
(ii) Union Shop- This clause allows the employer to hire non-
union members, but these employees must join the union within a
specific period of time, usually thirty days after being employed, and
must maintain their membership during the period of
employmant.tt
(iii) Union Shop with Preferential Hiring- This clause mandates
that the employer hire union workers first. Non-union workers may
be hired only if union workers are not available. Once employed,
non-union workers must join the union within a specified time per-
iod and must maintain union membership. Like the closed shop, this
form of union security is proscribed under the Taft-Hartley Act.'S
(iv) Modified Union Shop- This clause permits employees, who are
not union members at the time of the signing of the collective bar-
gaining agreement, to remain non-members. All workers hired there-
after must join the union."
(v) Maintenance of Membership- This clause requires all employ-
ees who are members of the union at the beginning of or during the
life of the collective bargaining agreement to remain members of the
union for the duration of the collective bargaining agreement.w
(vi) Agency Shop- This clause allows the employer to hire non-
union workers and employees are not required to join the union.
However, they must pay the initiation fee and periodic dues that are
required of union members.v
(vii) Service Fee Agreement- This clause permits the employer to
hire non-union members and employees are not required to join the
union. But they must tender the union the pro rata share of costs
incurred by the union during the performance of its statutory duties
as the exclusive bargaining representative. II

In addition to the foregoing forms of union security, the dues
check-off is another commonly encountered clause in,a collective

15. See generally Haggard, supra note 6.
16. 29 U.S.C. § 158(a)(3) (1976).
17. Haggard, supra note 6, at 42l.
18. Id.
19. Id.
20. Id.
21. Id.
22. Id.
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bargaining agreement. While not a strict union security device-it
does not require membership in a union-it is a convenient admin-
istrative tool used to facilitate the collection of union dues. Under
the clause, the employer agrees to automatically deduct periodic
union dues from employees' earnings. This provision saves the
union shop steward the time and effort that dues collection nor-
mally entails.

B. Early Common Law Doctrines Affecting Union Security
In the early nineteenth century, the English common law courts

responded to efforts by labor to achieve union security by employ-
ing criminal and civil conspiracy doctrines, as with varying degrees
of success." The influence of the conspiracy doctrine began to
wane after Commonwealth v. Hunt." This historic decision held
that a concerted refusal to work for an employer who hired non-
union employees did not constitute an illegal conspiracy, unless (a)
the workers intended to use the closed shop for "oppressive" or
prejudicial purposes; (b) the refusal to work itself was a breach of
contract; (c) the employer was thereby induced to break contracts
of employment with non-union employees; or (d) force or fraud
was used in conjunction with the refusal to work."

In the wake of Hunt, however, another device against the attain-
ment of union security, the contractual interference doctrine,"
continued to be used in the twentieth century. In addition, the fed-
eral labor injunction" and the Sherman Antitrust Act" were in-

\
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23. See King v. Journeymen-Taylors of Cambridge, 8 Mod. 10, 88 Eng. Rep. 9 (1721)
(conviction of defendant tailors allowed to stand because a labor combination was a criminal
conspiracy at common law, and is punishable independent of whether the procedural re-
quirements of the Criminal Conspiracy Statute of 1720 (7 Geo. 1 C.13) were met).

24. Philadelphia Cordwainers Case, 3 DOCUMENTARYHISTORY or AMERICANINDUSTRIAL
SOCIETY69 (2d ed, 1910). For a compilation and discussion of other early American cases see
generally, J. COMMONS,A DOCUMENTARYHISTORYor AMERICANINDUSTRIALSOCIETY(1958).
See also, Nelles, The First American Labor Case, 41 YALE L.J. 166 (1931).

25. 45 M888. (4 Metc.) Ill, 38 Am. Dec. 346 (1842). For a discussion of this case, see
Nelles, Commonwealth v. Hunt, 32 COL. L. REV. 1128 (1932).

26. 45 M888. (4 Metc.) at 127-37.
27. See Vegelahn v. Gunther, 167 M888. 92, 44 N.E. 1077 (1896) (union picketing enjoined

because it was an unlawful interference with the contractual rights of employer and em-
ployee); Hitchman Coal & Coke Co. v. Mitchell, 246 U.S. 229 (1917) (union strike enjoined
as an unlawful interference with rights of employer and employees).

28. See In re Debs, 158 U.S. 564 (1895).
29. Interestingly, the Sherman Act, 15 U.S.C. §§ 1-7 (1976) has been applied against

union organizing. In the famous Danbury Hatters Case, Loewe v. Lawlor, 208 U.S. 274
(1908), the Court held that the Act banned the secondary boycott. Id. at 283-309. In re-
sponse to this decision, in 1914, Congress passed the Clayton Act. 15 U.S.C. §§ 12-27, 29
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k d i l( f h . d . 'B id .. . .vo e in Itu 0 t e conspiracy octrme. esi es injunctive actions
by the government, damage suits for private monetary remedies by
non-union workers, who are discharged because of union pressure
or a closed shop agreement, also began to be used."

C. Federal Legislation
In 1898, Congress passed the ill-fated Erdman Act," which con-

cerned the arbitration and resolution of labor disputes of common
carriers involved in interstate commerce. Section 10 prohibited
carriers from requiring their employees to agree to refrain from
joining a labor union as a condition of employment." The Supreme
Court, in Adair v. United States." declared the statute violative of
the Fifth Amendment guarantee of liberty to contract.

It was not until almost forty years later," in response to the use
of antitrust laws, and the widespread but ineffective use of injunc-
tions with the corresponding increase in labor strife, that Congress

U.S.C. §§ 52-53 (1976). Nevertheless, the Court sidestepped the thrust of the Clayton Act in
Duplex Printing Press Co. v. Deering 254 U.S. 443 (1921). Congress responded with the
Norris-LaGuardia Act of 1932. 29 U.S.C. §§ 101-15 (1958).

30. The Massachusetts approach favored the discharged plaintiff. See Plant v. Woods,
176 Mass. 492, 57 N.E. 1011 (1900) (strike by one union in a dispute between two rival
unions enjoined because of motive of strike was to force employer to hire only members of
one union and was not related sufficiently to the legitimate self-interest of the striking
union); Berry v. Donovan, 188 Mass. 353, 70 N.E. 605 (1905) (judgment in tort for plaintiff,
who had been discharged pursuant to a closed shop agreement, due to unjustifiable interfer-
ence with plaintiffs employment relationship). For additional cases, see T. HAGGARD,COM·
PULSORYUNIONISM,THE NLRB ANDTHE COURTS23 n.43 (1977). Other states, like New York,
were more tolerant of union organizing. For cases, see id. at 18-21.

31. Act of June 1, 1898, Pub. L. No. 55-370, 30 Stat. 424.
32. This type of agreement is commonly known prejoratively as the yellow dog contract.
33. 208 U.S. 161 (1908).
34. The Railway Labor Act of 1926, 45 U.S.C. §§ 151-88 (1976), preceded the Norris-

LaGuardia Act, but only provided for procedures for resolution of disputes in the railway
industry and did not cover union security agreements. In 1934, Congress amended the Rail-
way Labor Act, prohibiting both the yellow dog contracts and the union shop. Act of June
21, 1934, Pub. L. No. 442, 48 Stat. 1187. In 1851, however, Congress shifted its views and
amended the' Act to allow union shop agreements in the railway industry. Act of Jan. I,
1951, Pub. L. No. 914, 64 Stat. 1238. The constitutionality of this section, which permitted
the union shop, was upheld against first amendment attack in Railway Ekployees Depart-
ment, AFL v. Hanson, 351 U.S. 225 (1956). In Hanson, the Court ruled that the Act, by
reason of the Supremacy Clause of Article VII of the United States Constitution, expressly
permits a union shop, any state law not withstanding. Congress had the power to preempt
the field in the railway industry because of the Commerce Clause and the Act did not vio-
late either the first or fifth amendments as long as the dues collected were to cover the
expense of collective bargaining. 351 U.S. at 238. See also, International Association of Ma-
chinists v. Street, 367 U.S. 740 (1961) (constitutionality of compulsory union dues upheld
but expenditure by union for political causes was limited). For an application of the Hanson
doctrine, see Railway & Steamship Clerks v. Allen, 373 U.S. 113 (1963).

(
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enacted the Federal Anti-Injunction Act or the Norris-LaGuardia
Act of 1932.311Section 3 of this Act disallowed the use of the yellow
dog contract as a basis for legal or equitable relief in the federal
courts." After the enactment of the Norris-LaGuardia Act, in
United States v. Hutcheson." the Supreme Court effectively over-
ruled its prior decisions on federal labor legislation and gave judi-
cial legitimacy to peaceful collective action by workers. The Nor-
ris-LaGuardia Act remains in effect to this day and is an important
component of federal labor legislation.

In 1933, Congress passed the short-lived National Industrial Re-
covery Acta8 with the aim of stimulating a depressed national econ-
omy. With respect to union security, the Act attempted to pro-
scribe the company controlled union, and once again, the yellow
dog contract." On the other hand, it appeared that the closed shop
was permitted under the Act.40 Of course, upon judicial review, the
National Industrial Recovery Act was held an unconstitutional del-
egation -of legislative power by Congress to the president."

The National Labor Relations Act or Wagner Act of 193542 was
the next product of congressional activity. The Wagner Act is a
comprehensive piece of labor legislation with application to indus-
tries in interstate commerce. It became the backbone of modern
labor law. The question of union security was addressed in section
8(3), which made it an unfair labor practice for any employer "by
discrimination in regard to hire or tenure of employment or any
term or condition of employment to encourage or discourage mem-
bership in any labor organization.'?" This section outlawed any use
of the yellow dog contract in employment. Additionally, a proviso
of the section legalized the closed shop and other forms of union
security" for purpose of federallaw.411 The Wagner Act permitted

35. Norris-LaGuardia Act, 29 U.S.C. §§ 101-15 (1976). See Winter, Labor Injunctions
and Judge-Made Labor Low: The Contemporary Role of Norris-Lailuardia, 70 YALE L.J.
70 (1960).

36. 29 U.S.C. § 1031 (1976).
37. 312 U.S. 219 (1941).
38. Act of June 16, 1933, ch. 90, 48 Stat. 195-99 (repealed 1935).
39. Id. § 7(a).
40. [d.
41. Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935).
42. Pub. L. No. 74-198, 49 Stat. 449.
43. 29 U.S.C. § 158(a)(3).
44. It shall be an unlawful labor practice for an employer . . .

(3) By discrimination in regard to hire or tenure of employment or any term or
condition of employment to encourage or discourage membership in any labor organi-
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unions to increase greatly their ranks and power. As union influ-
ence grew, however, so did disruptive activities and the arbitrary
use of the closed shop, by which union leadership deprived dissent-
ers of their jobs simply by terminating union membership.

In 1947, Congress amended the National Labor Relations Act by
passing the Labor Management Relations Act or Taft-Hartley
Act.:" A new section, 8(a)(3), effectively restricted union security
by (1) allowing the employer to hire non-union workers, although
these workers could be required to join the union within thirty
days, and (2) allowing the employees to refrain from actively par-
ticipating in union activities so long as they "tenderjed] the peri-
odic dues and the initiation fees uniformly required" of union
members." The section also prohibited the employer from being
required to discharge an employee for non-participation in a union
other than for failure to tender fees or dues." Thus, Congress pre-
cluded the closed shop in favor of the union shop. The Congres-
sional intent in permitting the union shop was to eliminate the
problem of "free rider.":"

The practical meaning of the union shop under the Taft-Hartley
Act was further refined by court decisions. In NLRB v. General
Motors Corp.,50 the Supreme Court whittled the membership con-

( 1982] RELIGIOUS ACCOMMODATIO~ 339

[d.

15. The question of the applicability of state legislation, which is more restrictive of union
security, was a difficult problem then as now. After avoiding the issue in AFL v. Watson,
327 U.S. 582' (r946), the Supreme Court eventually upheld the validity of a more restrictive
"tate law. Algoma Plywood Co. v. Wisconsin Employment Relations Board, 336 U.S. 301
(1948). Of course, this decision enjoyed the legislative guidance provided b~ the Taft-Hart-
ley Act of 1948. Thus, in effect, the judiciary deferred to congressional wisdom on this
question.

46. 29 U.S.C. §§ 141-57 (1976).
47. [d. § 158(3).
48. [d.

49. Free riders are those employees who, in the absence of the union security clause,
would enjoy the benefits under the collective bargaining agreement obtained by the union
while not contributing their fair share of the union expense.

5/). 373 U.S. 734 (1963).

dition to its "financial core.?" The court held it "permissible to
condition employment upon membership. but membership. insofar
as it has significance to employment rights may in turn be condi-
tioned only upon payment of fees and dues.'?" The decision lim-
ited union membership for retention of employment to the pay-
ment of fees and dues that are required of all other union
members. In the accompanying case, Retail Clerks Local 1625 v.
Schemerhornf" the Court further construed its General Motors
decision to hold that the agency shop is the "practical
equivalent't'" of the union security agreement permitted by the
proviso in section 8(a)(3). In Retail Clerks, the Court found that a
union could not deny employment to a prospective employee by
refusing him union membership. Augmenting that decision, in
NLRB v. Hershey Food Corp.,'"5 the Court ruled that an employee
who tendered the amount equivalent to fees or dues could not be
denied employment because he refused to comply with any other
obligations of union memberships."

In 1974, Congress amended the Taft-Hartley Act to bring em-
ployees of private non-profit health care institutions within its cov-
erage. The amendment specifically excused employees of private
non-profit health care institutions who objected because of reli-
gious convictions, from having to join or financially support a
union, and instead let them pay an amount equal to union fees and
dues to a non-religious. tax-exempt charity. 57 The Act's exclusion
of certain religious groups from the necessity of joining and paying
dues to unions was the precursor of the Act of December 24, 1980.
which expanded the exemption to all industries governed by the
Taft-Harley Act.

III. THE RELIGIOUSDISCRIMINATIONCLAUSEOF TITLEVII
In 1964, Congress passed the Civil Rights Act;" Title VII of

which was intended to eliminate discrimination in employment on

51. [d. at 743.
52. [d. at 742.
53. 373 U.S. 746 (1963). See Local 1104, Communication Workers v. NLRB, 520 F.2d 411

(2d Cir. 1975).
54. [d. at 751.
55. 513 F.2d 1083 (9th Cir. 1976).
56. Accord Martin Rockwell Corp. v. NLRB, 114 U.S. 653 (1955).
57. 29 U.S.C. § 169 (1976).
58. Civil Rights Act of 1964, Pub. L. No. 88-362, 78 Stat. 241, as amended by Equal Em-

ployment Opportunity Act of 1972, Pub. L. No. 92-261, 86 Stat. 103, codified at 42 U.S.C.
Sections 2000e-17 (1976).

zation: Provided, That nothing in this Act, ... as amended from time to time, or in
any code or agreement approved or prescribed thereunder, or in any other statute of
the United States, shall preclude an employer from making an agreement with labor
organization (not established, maintained or assisted by any action defined in this Act
as an unfair labor practice) to require as a condition of employment membership
therein, if such labor organization is the representative of the employees as provided
in section 9(a), in the appropriate collective bargaining unit covered by such agree-
ment when made.
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the basis of religion." Though a large part of the legislative history
of the Act focused on the pernicious effect of racial discrimination
in the workplace," other types of discrimination were recognized
and proscribed in Title VIL6l The Equal Employment Opportunity
Commission (hereinafter EEOC) was delegated the authority to is-
sue guidelines to clarify and administer the statute." Since the
statute neither defined the term "religious discrimination," nor in-
dicated the boundaries of the protected "beliefs," the task fell to
the EEOC. The first set of guidelines were issued by the EEOC in
1966.63 This early version emphasized that employers not only
must refrain from using religion as a decision-making factor, but
also must observe the affirmative duty "to accommodate the reli-
gious needs of employees . . . where such accommodation can be
made without serious inconvenience to the conduct of the busi-
ness.'?" The guidelines were revised in 1967 to stipulate that em-
ployers must "make reasonable accommodations to the religious
needs of employees or prospective employees where such accom-
modation can be made without undue hardship on the conduct of
the employer's business. "6GThus, the 1967 guidelines reaffirmed
those of 1966 and, in addition, equated religious discrimination
under Title VII with failure to make "reasonable accommodations"
that did not present an "undue hardship" to the employer. The
burden of proof was placed on the employer." While introducing
the concepts of "reasonable accommodation" and "undue hard-
ship," the 1967 guidelines did not define "religion," but instead
spoke of "religious needs," "religious beliefs," and "religious prac-
tices. "67 Interestingly, the employer was the party designated to
make the accommodations and the union was not mentioned."

The EEOC's attempt to establish guidelines was not well ac-

59.. The statute is reproduced in note 5 supra.
60. See, e.g., 109 CONGoREC. 3245-49 (1964); no CONGoRsc, n517 (1964).
61. See, e.g., no CONGoREC. 1528-29 (1964).
62. 42 U.S.C. § 2000e-4(a) (1976).
63. 29 C.F.R. § 1605 (1966).
64. Id. § 1605.1(8)(2).
65. Id. at 1605 (1967); see also, id. § 1605.l(b) (1979).
66. "Because of the particularly sensitive nature of discharging or refusing to hire an em-

ployee or applicant on account of his religious beliefs, the employer has the burden of prov-
ing that an undue hardship renders the required accommodations to religious needs of the
employee unreasonable." rd. § 1605.l(c).

67. Id. § 1605.1.
68. The omission of unions imposed some statutory interpretation difficulties on the

courts. See Cooper V. General Dynamics Convair Division, 533 F.2d 163 (5th Cir. 1977).

.~
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cepted by the judiciary. The 1967 guidelines were challenged in
Dewey v. Reynolds Metals Co.Jell which involved an employee who
refused to work on Sunday. At trial, the district court had held for
the employee, reasoning that the employer had not proven that ac-
commodation would give rise to "undue hardship."?" The Sixth
Circuit Court of Appeals reversed, finding that the employer had
attempted to make an accommodation that satisfied the statutory
requirement of Title VII.71 Further, the court scrutinized EEOC's
statutory authority to promulgate guidelines which sought to im-
pose an affirmative duty on the employer to accommodate the em-
ployee's religious beliefs." The court stated that even if the EEOC
had the statutory authority, its expansive guideline on reasonable
accommodation "would raise grave constitutional questions of vio-
lations of the Establishment Clause of the First Amendment. "73
The constitutionality of the guidelines was left in doubt when the
court of appeals decision was affirmed by an equally divided Su-
premeCourt."

In 1972, seeking to clarify the law, Congress incorporated the
EEOC guidelines in Title VII by adding section 701(j).16 The sec-
tion defined "religion" broadly as "all aspects of religious obser-
vance and practice, as well as belief. "7e Congress thus declared its
intention" to protect religious beliefs and practices and to place
the affirmative duty to accommodate, absent undue hardship, on
the employer. Once again unions were not mentioned. The new en-
actment was reviewed by the Sixth Circuit Court of Appeals in

69. 300 F. Supp. 709 (W.D. Mich. 1969), rev'd, 429 F.2d 324 (6th Cir. 1970), a/f'd memo by
an equally divided Court, 402 U.S. 689 (1971). Judgment entered by an equally divided
Court is not "entitled to precedential weight." Neil v. Biggers, 409 U.S. 188, 192 (1972).

70. 300 F. Supp. at 709.
71. 429 F.2d at 324, 331. The employer had attempted to accommodate the employee by

permitting him to find someone to replace him on the days on which he did not report to
work. The employee refused.

72. Id. at 331 n.1.
73. Id. at 334.
74. 402 U.S. 689 (1971).
75. Equal Employment Opportunity Act of 1972, Pub. L. No. 92-261, 86 Stat. 103, codi-

fied at 42 U.S.C. § 2000e(j) (1976).
76. "The term 'religion' includes all aspects of religious observance and practice, as well

as belief, unless the employer demonstrates that he is unable to reasonably accommodate to
an employee's or prospective employee's religious observance without undue hardship on
the conduct of the employer's business." [d.

77. For the legislative history of this amendment, see n8 CONGoRec, 705 (1972); H.R.
Rep. No. 899, 92d Cong., 2d Seas. (1972).
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CumJL"s v. Parker Seal CO.,78a case involving the discharge of a
Sabbatarian." This time, the court upheld the constitutionality of
the religious accommodation provisions. eo Again, the Sixth Circuit
was affirmed by an equally divided Supreme Court."

A review of the guidelines and EEOC annual reports show that
the EEOC initially did not take the position that Title VII pro-
tected the employee who refused due to sincere religious convic-
tions to pay union fees and dues required under a union shop
agreement."

[T]he commission was also required to determine whether an em-
ployee in a union shop may refuse to pay union dues on the grounds
that such payments are prohibited by his religious beliefs. The com-
mission has held that "a union shop is not unlawful" and that charg-
ing party's refusal on religious grounds is protected neither by Title
VII nor the First Amendment. aa

Nevertheless, the commission apparently reversed its position and
by the time of Yott v. North American Rockwell Corp." had de-
cided to submit amicus curiae brief on behalf of the religious em-

78. 516 F.2d 544 (6th Cir. 1975), aff'd by equally divided court per curiam, 429 U.S. 65
(1976), vacated per curiam, 433 U.S. 903 (1976), aff'd per curiam, 561 F.2d 658 (6th Cir.
1977).

79. The plaintiff belonged to the Worldwide Church of God which forbade work on Satur-
days. His employers accommodated by substituting other employees for the plaintiff, but
these other employees complained. Subsequently, plaintiff was discharged. The trial court
found that the employer had attempted "reasonable accommodation" and that further ac-
commodation amounted to "undue hardship." [d. The court of appeals reversed the finding
of the district court, reasoning, that it was the other employees' complaints which caused
plaintiff's discharge and that inconvenience to such employees and the effect on employee
morale did not constitute an "undue hardship" on the employer. 516 F.2d at 550. For a
discusaion of Sabbatarian cases, see generally Kushner, Toward the Central Meaning 0/
Religious Liberty: Non-Sunday Sabbatarians and the Sunday Closing Cases Revisited, 36
Sw. L.J. 557 (1981).

80. The court applied the three-pronged, secular purpose, primary effect and excessive
governmental entanglement test of Committee for Public Education v. Nyquist, 413 U.S. 75
(1973) and Lemon v. Kurtzman, 403 U.S. 602 (1971). For a review of the application of the
excessive "entanglement test, see generally Ripple, The Entanglement Test of the Religious
Clauses - A Ten Year Assessment, 27 U.C.L.A. L. REv. 1196 (1980).~

81. 429 U.S. 65 (1976). The Congressional attempt to mandate religious accommodation
through Title VII not only encountered difficulties in the courts but also met with criticism
from commentators. See generally Eades, Title VII 0/ the Civil Rights Act of 1964 - An
Unconstitutional Attempt to Establish Religion, 6 U. DAYTONL. REv. 69 (1980); Note, The
Constitutionality of An Employer's Duty to Accommodate Religious Beliefs And Practices,
56 CHI. KENT. L. REV. 635 (1980).

82. 6 EEOC ANN. REP. 12 (1972), cited in Yott v. North American Rockwell Corp., 501
F.2d 398, 399 n.2 (9th Cir. 1974).

83. 6 EEOC ANN. REP. 12 (1972).
84. 501 F.2d 398 (9th Cir. 1974).
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ployee. Ever since, the EEOC has supported the employee's right
to religious accommodation in preference to union security.

IV. THE CASELAW
A. Free Exercise Clause Challenges to Union Security

A number of cases have attacked union security on first amend-
ment grounds. Section 8(a)(3) of the Taft-Hartley Act, which per-
mits the inclusion of union shop and other union security clauses
in collective bargain agreements, was challenged by members of
the Seventh Day Adventist Church in Cap Santa Vue, Inc. v.
NLRB.8f> Cap involved a National Labor Relations Board (herein-
after N.L.R.B.) decision making union security a mandatory sub-
ject for collective bargaining. The union was certified by the
N.L.R.B. as the bargaining representative after an election at the
workplace. The employers refused to meet with the union when
requested to do so. The union filed unfair labor charges against the
employers with the N.L.R.B.88

At the Board level, the employers set up the defense that their
religious convictions prevented them from dealing with the union
and that mandatory bargaining with the union would violate the
Free Exercise Clause of the first amendment. The N.L.R.B., never-
theless, found the employers in violation of sections 8(a)(5) and (1)
of the National Labor Relations Act and ordered collective bar-
gaining with the union to begin. The employers appealed the
Board decision to the court of appeals, arguing that the "good
faith" bargaining provision of section 8(a)(5) required more than
mere external compliance with an objective law, and that "good
faith" compliance by one who does not believe in the Act is prohib-
ited by the Constitution."

Distinguishing "the absolute freedom to hold religious beliefs
and the freedom of conduct based on religious beliefs,"" the court
opined that the freedom of religious conduct "may be curtailed in
some circumstances for the protection of society.'?" The court

\

i

85. 424 F.2d 883 (D.C. Cir. 1970).
86. Employer unfair labor practice is proscribed by § 8(a) of the National Labor Relations

Act. 29 U.S.C. § 158(a) (1976).
87. Id. at 887.
88. 424 F.2d at 883.
89. [d. For its authority, the court relied on Cantwell v. Connecticut, 310 U.S. 296 (1940):
The constitutional inhibition of legislation on the subject of religion has a double
aspect. On the one hand, it forestalls compulsion by law of the acceptance of any
creed or the practice of any form of worship. Freedom of conscience and freedom to

..~....~-,.--- ......•••. -,.__ ..-~.
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agreed that the employers could not be forced to believe in the
National Labor Relations Act or "anything else for that matter.?"
but, it held that the National Labor Relations Act did not concern
itself with employers' beliefs. Rather, it was enacted to regulate
conduct, especially in the field of labor relations. The court recog-
nized the national importance of collective bargaining: "There is a
compelling public interest in applying the good faith collective bar-
gaining requirement uniformly to all employers and labor un-
ions.?" It explained that the legislative history and wording of the
Act indicated that the requirement of "good faith" bargaining with
the union was not intended to be and did not compel the employer
to believe the Act." Therefore, the employer need not abandon his
or her religious beliefs while conducting good faith bargaining with
the union. Consequently, the court enforced the N.L.R.B. collec-
tive bargaining order.

The fact pattern of another first amendment attack on union se-
curity, Gray v. Gulf, Mobile & Ohio Railroad Co.,ea is characteris-
tic of religious accommodation litigation brought under Title VII.
The case involved "a clash between enforced union adherence and
an individual conscience which forswears union allegiance.?" The
defendant railroad and union had entered into a union shop agree-
ment pursuant to the Railway Labor Act. e& The union shop clause
required all employees to become union members within sixty days
of employment. Gray, a Seventh Day Adventist, refused to join be-

adhere to such religious organization or form of worship as the individual may choose
cannot be restricted by law. On the other hand, it safeguards the free exercise of the
chosen form of religion. Thus the Amendment embraces two concepts-freedom to
believe and freedom to act. The first is absolute but, in the nature of things, the
second cannot be. Conduct remains subject to regulation for the protection of society.
The (~eedom to act must have appropriate definition to preserve the enforcement of
that protection. In every case the power to regulate must be so exercised as not, in
attaining a permissible end, unduly to infringe the protected freedom.

310 U.S. at·303-04.
90. 424 F.2d at 886.
91. [d. at 890. "
92. The court accepted the pragmatic view on good faith bargaining as interpreted by

many other Board and judicial decisions: "good faith" contemplates a willingness to enter
the discussions "with an open mind and purpose to reach an agreement consistent with the
respective rights of the parties." [d. at 888. For a discuasion of the meaning of good faith in
labor relations, see Cox, The Duty to Bargain in Good Faith, 71 HARV. L. REV. 1401 (1958).

93. 302 F. Supp. 292 (1969), 429 F.2d 1064 (5th Cir. 1970), cert. denied, 400 U.S. 1001
(1971).

94. 429 F.2d at 1065.
95. 45 U.S.C. § 152 (1976).
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cause of his religious convictions. The union then gave him the op-
tion of tendering the required initiation fees and periodic dues
without actually accepting union membership, but Gray rejected
this alternative. The railroad was compelled to discharge Gray in
accordance with the collective bargaining agreement.

Gray brought suit in federal district court, alleging violations of
his rights guaranteed by the first, fifth, ninth, tenth and fourteenth
amendments to the United States Constitution." He sought rein-
statement, an injunction against future discharge and damages for
lost wages." When the trial court held against him, Gray ap-
pealed." The scope of the appeal was narrowed to a claim that the
Railway Labor Act should not be interpreted to require the pay-
ment of union fees and dues by persons who were prevented from
doing so by their religious beliefs. The appellant further contended
that, if the Act were interpreted to give union security precedence
over religious objections, then it was violative of the Free Exercise
Clauseof the first amendment. Nevertheless, the court relied on its
analysis of the congressional intent embodied in the Act and on
the cases of Railway Employees' Department, AFL v. Hanson"
and International Association of Machinists v. Streetr" to hold
against Gray.

Linscott v. Millers Falls CO.,lOl is a similar exertion of free exer-
cise objections to union security. Linscott was a Seventh Day Ad-
ventist, who had been employed by the Millers Falls Company
since 1950. Her troubles began in 1968 when the company and the
newly certified union entered into a collective bargaining agree-
ment which included a union shop provision. loa Linscott refused,
on the basis of her religious convictions, either to join the union or
to pay initiation fees and dues. Instead, she offered to pay an
equivalent amount to a non-religious charity; the union refused to
accept. After discharge, Linscott filed suit in federal district court,
alleging a violation of her first amendment rights to free exercise of

96. 302 F. Supp. at 293.
97. [d.
98. Gray v. Gulf, MobileTUhio R.R. Co., 429 F.2d 1064 (5th Cir. 1970).
99. 351 U.S. 225 (1956).
100. 367 U.S. 740 (1961).
101. 316 F. Supp. 1369 (D. Mass. 1969), 440 F.2d 14 (lat Cir. 1971), cert. denied, 404 U.S.

872 (1971).
102. Linscott's troubles could have been avoided if, for example, the employer and union

had agreed to a modified union shop.
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religion.t'P The trial court dismissed the action'?' and Linscott ap-
pealed to the First Circuit Court of Appeals.v" The three judge
panel affirmed the decision of the lower court.l'" The defendant
had argued that plaintiff's discharge was the result of a private ar-
rangement and that there had been insufficient government activ-
ity for the plaintiff to invoke the first amendment. Chief Judge
Adrich and Judge McEntee disagreed, preferring to address the
first amendment issue.'?" The majority relied on the Hanson doc-
trine to decide against Linscott. To the court, the "free exercise of
religions is not abeolute.t"?" It insisted on balancing Linscott's reli-
gious conduct and the governmental interest in peaceful labor rela-
tions, and curtly concluded that "in weighing the burden which
falls upon the plaintiff if she ... avoid[ed] offending her religious
convictions, as against the affront which sustaining her position
would offer to the congressionally supported principle of the union
shop, it is plaintiff who must suffer."I08

B. Title VII Challenges to Union Security Before Trans World
Airlines v. Hardison

Although first amendment challenges to union security have not
been successful, the 1972 amendments to Title VII of the Civil
Rights Act have generated another series of challenges to union
security on the basis of religious discrimination in employment.
The cases discussed below involve Title VII challenges to the
union or agency shop wherein all employees of the bargaining unit
had been required to tender initiation fees and periodic dues to the
union. These cases are to be distinguished from the "refusal to

103. 316 F. Supp. 1369 (D. Mass. 1969).
104. Id. at 1373.
105.·440-F.2d 14 (Ist, Cir. 1971).
106.1d. at 18.
107. Judge Coffin, while concurring in the result, did not reach the constitutional issue,

He would ha~e distinguished Hanson, which interpreted the Railroad Labor Act, from the
case at bar, which involved the National Labor Relations Act. He held Ute view that, al-
though a federal agency (the N.L.R.B.) was charged with administering labOr law, there had
been insufficient government involvement to precipitate a first amendment violation, espe-
cially when the parties had not sought N.L.R.B. enforcement. Instead, the judge suggested
that the employee avail herself of the protection of the N.L.R.B. by charging the violation
by the union of its duty of fair representation, or interestingly, that she seek relief under
Title VII of the Civil Rights Act of 1964. Id. at 20.

108. Id. at 17.
109. ld. at 18. The court was reassured that "[hjer alternative is not absolute destitution"

because "{tlhe cost to her is being forced to take employment in a nonunion shop - here,
less remunerative employment." Id.

'T'''~'smIf''<<0* ..•.•'19'
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work" or Sabbatarian religious discrimination cases, which com-
monly arise under Title VII.

The first Title VII religious discrimination case, Yott v. North
American Rockwell Corp.,110arose from the following oft-repeated
facts. Yott, a Seventh Day Adventist, had been a "faithful and sat-
isfactory employee"!" at Rockwell for almost twenty-two years. In
1968, the company entered into a collective bargaining agreement
with the United Automobile, Aerospace and Agricultural Trans-
port Workers of America Union. The collective bargaining agree-
ment contained a union security clause which required all employ-
ees to pay union dues. Yott objected to joining the union and to
paying dues, asserting that his religion prohibited him from joining
or paying dues to a union. The union refused to except Yott from
the union security clause and he was subsequently discharged by
the employer under the terms of the collective bargaining agree-
ment. At the time of discharge, Yott had not offered to contribute
an amount equal to the union fees and dues to a non-union
charity.

Yott complained to the EEOC and eventually filed a suit in fed-
eral district court which was dismissed. Upon appeal, the Ninth
Circuit Court of Appeals held that, while Yott's rights to free exer-
cise of religion as guaranteed by the first amendment were not vio-
lated by the union security clause, the employer and the union had
a duty to make "reasonable accommodation" of Yott's religious be-
liefs, as long as such accommodations did not cause "undue hard-
ship" to the employer and to the union.v" The court distinguished
the case from the "refusal to work" caseslU but accepted the lan-
guage of the 1972 amendments to Title VII as extending beyond
the observance of holy days and non-Sunday sabbaths to include
issues of union membership and the non-payment of union dues.
While the court expressed doubts over the availability of a reason-
able accommodation, it set the following standard for use by the
trial court: "If appellees are able to demonstrate that any sug-
gested accommodation would impose undue hardship on the union
or on the employer's business, then Yott's discrimination claim

110. 501 F.2d 398 (9th Cir. 1974), on remand, 428 F. Supp. 763 (C.D. Calif. 1977), aff'd,
602 F.2d 904 (9th Cir. 1979), cert. denied, 445 U.S. 928 (1980).

111. Id. at 399.
112. [d. at 404-05.
113. [d. at 403.
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should fail.""· Thus, the court recognized the "free-rider problem"
and the nexus between hardship to the union and hardship to the
employer, and allowed both the benefit of "undue hardship."lu,
The case was remanded to the district court for a determination of
the exact extent of "reasonable accommodation" and "undue
hardship. "l1S

Upon trial on remand.v" the defendants claimed that the accom-
modations sought by YottllS were not reasonable because (1) they
were illegal, (2) even if legal, the transfer to a non-unit job would
be only temporary because of the organizational efforts of the
union, and (3) section 701(j) violated the first amendment.vs Yott,
on the other hand, urged the court to apply the law of Cummins v.
Parker Seal CO.,120which involved a religious discrimination claim
by a Sabbatarian over workshifts. The trial court disagreed and
found a violation of the Establishment Clause:

Government simply cannot make the choice-termed reasonable or
otherwise-that conduct which lacks either discriminatory intent or
discriminatory application can be circumscribed because religious
beliefs may oppose its implementation. Faced with such a decision,
government must declare its neutrality. The neutrality may result in
a sacrifice for the individual who adheres sincerely to his religious
beliefs.... However well-intentioned governmental action may be
in an attempt to alleviate this sacrifice it cannot survive the clear
command of the First Amendment.w'

The court also expressed dissatisfaction with the accommodation

114. ld. at 403 (emphasis added).
115. The Court was:

... certain that the [district court, upon remand) will keep in mind that the purpose
of a union security clause is to insure that all who receive the benefits of the collec-
tive bargaining agreement pay their fair share. "Free riders" are discouraged. In ef-
fect; stability is promoted by reducing potential labor strife, thus increasing the effi-
cient ·operation of the buainess.

Id. at 402 n.6.
116. Id. at 405. ~

117. Yott v. North American Rockwell Corp., 428 F. Supp. 763 (C.D. Calif. 1977).
118. Yott sought three alternatives: (1) that he be given a job outside the bargaining unit

or (2) that he be exempted from the union security clause, or (3) that he be reinstated at a
low rate of pay permitting Rockwell to dispose of the difference as it saw fit. Id. at 765.

119. Id.

120. 516 F.2d 544 (6th Cir. 1975), aff'd memo by an equally divided court, 429 U.S. 65
(1976). The Sixth Circuit applied the secular purpose, secular effect and excessive entangle-
ment analysis and upheld section 7010) as constitutional.

121. 428 F. Supp, at 767.
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alternatives proposed by Yott.1II Yott appealed the court's consti-
tutional interpretation and findings on reasonable accommodation
to the Ninth Circuit Court of Appeals. Since the decision of the
appellate court on these questions was rendered after Hardison,
discussion of the decision is postponed until after a review of
Hardison.

The facts of Cooper v. General Dynamics Convair Aerospace
Div.1I3 are similar to those of Yott. Plaintiffs were Seventh Day
Adventists who worked for General Dynamics on a federal enclave
in the Fort Worth area. They had once belonged to the union but
had withdrawn from union membership in the 1960's. In 1972, for
the first time, the employer and the union, executed an agency
shop agreement. After an unsuccessful protest to the employer and
the union, plaintiffs commenced to pay in trust the amount equal
to the required dues for the benefit of an aceepteble-non-religious->
charity and commenced an action pursuant to Title VII.II. The
trial court denied relief, holding that plaintiffs' beliefs, while both
religious' and sincere, were "specious," and, hence, no accommoda-
tion was necessary.':" On appeal to the Court of Appeals for the
Fifth Circuit/IS the court reversed the district court. As a prelimi-
nary matter, the appellate court chided the trial court for looking
into the logic of plaintiffs' religious beliefs, insisting that "the dis-
trict court should not have analyzed the logic of the assumptions
underlying these beliefs."117 The court noted that "[tjhese telling
arguments [of the trial court] address an issue that is not for fed-
eral courts, powerless as weare to evaluate the logic or validity of
beliefs found religious and sincerely held."118

The Fifth Circuit ruled that the plaintiffs' religious beliefs were
entitled to reasonable accommodations by both the employer and
by the union.v" The three judge.court was divided, however, over
the question of whether the accommodation should extend to

122. Id. at 769-70.
123. 378 F. Supp. 1258 (N.D. Tex. 1974), reh. denied, 537 F.2d 1143 (5th Cir. 1976), cert.

denied sub nom., International Ass'n of Machinists and Aerospace Workers v. Hopkins, 433
U.S. 908 (1977).

124. 533 F.2d at 165.
125. 378 F. Supp. at 1262.
126. 533 F.2d 163 (5th Cir. 1976).
127. Id. at 173.
128. Id. at 166 n.4. Cf. United States v. Seeger, 380 U.S. 163 (1965); Welsh v. United

States, 398 U.S. 333 (1969).
129. 533 F.2d at 171.

--,
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union security and whether the union was to be afforded the "un-
due hardship" escape hatch enjoyed by the employer. Judge Gee
and Chief Judge Brown formed the majority, which decided that
Title VII covered not only holy day or non-Sunday sabbath cases,
but extended to disputes over union security; and that the pay-
ment of an amount equal to union dues to a non-religious charity
constituted a possible accommodation of plaintiffs' religious be-
liefs.P" Acording to Judge Gee, the majority was "unable to recon-
cile with section 701(j)'s sweeping terms ... the Union's sugges-
tion that Congress intended by it to protect Sabbath observance
only . . . All forms and aspects of religion, however eccentric, are
protected except those that cannot be, in practice and with honest
effort, reconciled with a businesslike operation. The Civil Rights
Act extends to the religious doctrine implicated here."!" Judge
Rives disagreed, m arguing that at no time should the union be
compelled to accommodate the plaintiff's religious beliefs.

On the second issue, Judge Rives and the Chief Judge formed
the majority, holding that the union was entitled to a trial to de-
termine whether it had been subjected to "undue' hardship.t'v"
Judge Gee dissented, preferring a strict reading of section 703(j).184
Thus the court" while divided, mustered a majority rule that,

under Title VII, both the employer and the union owe a duty to
make "reasonable accommodations" to the religious employee's ob-
jection to union security and that both the employer and union are
entitled to use of the "undue hardship" test.

Yet another case came to trial half a year before Hardison. In
Anderson v. General Dynamics Conoair+": the plaintiff had been
employed by General Dynamics since 1956. In 1959, Anderson be-
came a member of the Seventh Day Adventist Church. The em-
ployer and union maintained an open shop until 1972 when a
union shop was negotiated into the collective bargaining agree-
ment.l38Anderson refused for religious reasons, to comply with
this union security clause and also refused to pay an equal amount
to a charity of the union's choice. Instead, he complained to the
EEOC and in due course obtained a "right to sue" letter.!" At
trial, the court essentially relied on Yott's holding by the Sixth
Circuit Court of Appeals that reasonable accommodation without
undue hardship to employer and union is required in such cases.
The court: found, however, that "plaintiff's refusal to give the
equivalent of dues to the Union to be earmarked for a recognized
charity of his own selection was based on his general distrust of
unions, rather than on religious beliefs," and that "the overriding
interest of the Union in carrying out its bargaining function with
sufficient funds makes an accommodation impossible, given plain-
tiff's unyielding position."?" The court did not reach the constitu-
tional challenge to Title VII, since it found that accommodation
had not been possible. The appeal by the plaintiff was decided by
the Ninth Circuit in the wake of Hardison.

135. 430 F. Supp. 418 (S.D. Calif. 1977).
136. Article 9, paragraph B of the collective bargaining agreement provided:
Any employee on the company's active payroll who is in the bargaining unit and is
not a member of the Union on 3 April, 1972, shall, as a condition of continued em-
ployment in the bargaining unit, join the Union within ten (10) days after the thirti-
eth (30th) day following the effective date of this agreement, and shall maintain his
membership as provided in paragraph A above.

[d. at 419.
137. [d. at 420.
138. [d. at 422.

130. See text accompanying notes 110-13 supra.
131. 533 F.2d at 168-69 (emphasis in original).
132. To my way of thinking, the "undue hardship" analysis has no application at all to
the union security agreement .... I would remand to the district court for the lim-
ited purpose of determining whether accommodations such as a transfer can be made
without undue hardship; and would direct that in no event should the district court
extend the scope of accommodation to provide an exemption from the payment of
dues under an agency shop agreement.

[d. at 177 (Rines, J., dissenting in part).
133. Like thJl Yott court, Chief Judge Brown recognized the importance of treating the

union and employer equally with respect to "undue hardship":
[T)he Union's legitimate self-interest is an inevitable part of the inquiry into hard-
ship to the -employer. We must remember that the aim of all federal employment
relationship legislation is the idyllic goal of industrial peace. The quest, of course, is
not for some unrealistic hope for tranquility .... What is sought is a 'means by
which these natural irrepressible continous contentions can find resolution through
civilized means not [through) the brute strength of an employer's goon squad or vio-
lence on the picket line .... The Union should therefore have the right-equally
with the employer-to demonstrate if it can I,J that the practice condemned cannot
be avoided without undue hardship to its legislatively ordained role.

[d. at 172.

134. The section provided only for "undue hardship on the conduct of the employer's
business," and Judge Gee preferred not to read anything more into the statute. [d. at 170-71
(Gee, J., dissenting).

C. Trans World Airlines v. Hardison

The difficulty encountered by the Ninth and Fifth Circuits over
the balancing of the interests of religious plaintiffs whose beliefs
prevented them from joining unions and paying uniori dues and

••1fI-,""~'JI'W_ ••••••••" ••••••••••· _ .J....
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that of the union has been repeated in all the Sabbatarian cases. In
an effort to bring some order to the confusion in the lower courts,
the Supreme Court finally rendered a substantive opinion in Trans
World Airlines v. Hordison+" a Sabbatarian case. While Hardison
is not on all fours with the union security cases, it represents, at a
minimum, an authoritative voice on the scope of the duty of "rea-
sonable accommodation" and the judicial yardstick for "undue
hardship" in Title VII religion cases. Hardison is also important
because lower courts have referred to its teaching in deciding sub-
sequent religious accommodation versus union security cases.

The facts in Hardison are straightforward. Hardison was an em-
ployee in a Trans World Airlines warehouse and he was also a
member of the Worldwide Church of God, which observed the Sab-
bath by not working from sunset Friday until sunset Saturday.
Trans World Airlines had a collective bargaining agreement with
the International Association of Machine and Aerospace Workers
(hereinafter lAM). The collective bargaining agreement contained
a seniority provision with respect to shift assignments. For a while,
Hardison was able to avoid any conflicts with Saturday work be-
cause he had sufficient seniority and when necessary would work
night shifts. WhEm he transferred to another building, however, he
was put second from last on the seniority list. Asked to work on
Saturdays when a fellow employee went on vacation, Hardison ob-
jected and Trans World Airlines agreed to allow the union to
change work assignments for him. A number of alternatives were
explored but none worked out. The union refused to make excep-
tions in the seniority list on behalf of Hardison and he did not
have sufficient seniority to bid out of the Saturday shift. Hardison
then refused to report to work on Saturdays and was discharged
after a hearing for insubordination. Hardison filed an action in fed-
eral district court against both the employer and union under Title
VII. I~~ The trial court ruled for both defendants,':" but the Eighth
Circuit Court of Appeals reversed as to Trans World Airlines, find-
ing that it had engaged in an unlawful employment practice under..
section 703(a)(1), and affirmed as to the union.r'" .

Upon petition by both employer and union, the Supreme Court

139. 375 F. Supp. 877 (W.D. Mo. 1974), rev'd, 527 F.2d 33 (8th Cir. 1975), reo'd, 432 U.S.
63 (1977).

140. 432 U.S. at 69.
141. 375 F. Supp. 877 (W.D. Mo. 1974).
142. 527 F.2d 33 (8th Cir. 1975).

k-h.•••~( -Hillj f~1!e u: Jl .~
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143. 432 U.S. at 70.
144. Section 703(h) provides in pertinent part:
Notwithstanding any Ohio provision of Rees subchapter, it shell not be an unlawful
employment practice for our employer to apply different atanderde of compensation,
on different terms, conditions, or privileges of employment pursuant to a bona fide
seniority or merit systern . . . provided that such differences are not the result of an
intention to discriminate, because of race, color, religion, sex or national origin. .

42 U.S.C. § 2000e-2(h) (1976).
145. 432 U.S. at 79.
146. Id. at 84.
147. Id .
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found that Trans World Airlines' actions did not violate Title VII.
Rather surprisingly, the question on the lawfulness of the union
action was not reached. The Court held that "absent a discrimina-
tory purpose, the operation of the seniority system cannot be an
unlawful practice even if the system has some discriminatory con-
sequences.t":" Apparently the Court took account of the special
treatment accorded seniority systems under Title VII, and relied
on the provisions of the statute to uphold the union action regard-
ing seniority.':" For the bulk of the opinion, the Court focused on
the efforts made by Trans World Airlines (hereinafter TW A) to
accommodate Hardison's religious belief. On the status of the col-
lective bargaining agreement, the court agreed that neither a col-
lective-bargaining contract nor a security system may be employed
to violate the statute," but it did "not believe that the duty to
accommodate requires TW A to take steps inconsistent with the
otherwise valid agreement: Collective bargaining, aimed at effect-
ing workable and enforceable agreements between management
and labor, lies at the core of our national labor policy, and senior-
ity provisions are universally included in these contracts.t":" The
Court felt that any requil'ement for "TW A to bear more than a de
minimus cost in order to give Hardison Saturdays off is an undue
hardship.t'v" The Court was also concerned about the adverse ef-
fects of religious accommodation on the other employees:

By suggesting that TW A should incur certain costs in order to give
Hardison Saturdays off the Court of Appeals would in effect require
TW A to finance an additional Saturday off and then to choose the
employee who will enjoy it on the basis of his religious beliefs . . . .
In the absence of clear statutory language or legislative history to
the contrary, we will not readily construe the statute to require an
employer to discriminate against some employees in order to enable
others to observe their Sabbath.':"

In summary, the Court decided that under section 703(a)(1),

••••••
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neither employer nor union is required to encroach upon the se-
niority system negotiated under collective bargaining, in preference
to the religious needs of the Sabbatarian.':" It follows that the em-
ployer has no obligation to subject other employees to undesirable
shifts in favor of religious employees, and that an employer need
not incur additional expense to find substitute workers in order to
accommodate the religious worker, if such an accommodation
would impose anything more than a de minimus cost on the em-
ployer. As noted previously, unlike the Yott court, and especially
the Cooper court, the Hardison Court did not analyze in depth the
union's duty of "reasonable accommodation" with respect to the
seniority system. The Court simply and narrowly upheld the legiti-
macy of union seniority systems. By confining its opinion to only
union security the Court's silence on the general duty of the union
to accommodate religious employees spawned another round of lit-
igation in the lower courts, especially concerning the legitimacy of
union security. More important, by deciding against Hardison, the
Court avoided the necessity to rule upon the constitutionality of
section 701U).

D. Challenges After Hardison
On the second time around, in Yott v. North American Rockwell

Corp.,I48 the Ninth Circuit Court of Appeals affirmed, as not being
clearly erroneous, the finding of the trial courtao on the issue of
reasonable accommodation. The Yott court construed Hardison to
hold that "Title VII did not require an employer to deny the shift
and job preference of some employees in order to accommodate or
prefer the religious needs of others and presumably contrary to the
seniority provisions of the 1968 collective bargaining agree-
ment."lIH With respect to the plaintiff, the court found that Yott
had. not shown that the legal standard used by the district court
differed from that employed by the Supreme Court, and that" a
standardless difficult to satisfy than the 'de minimus' standard for
demonstrating undue hardship expressed in Hardison is difficult to
imagine."ll1s The court was satisfied that both the employer and
the union had made a good faith effort to acommodate the reli-

148. [d. at 81-85.
149. 501 F.2d 398 (9th Cir. 1974), on remand, 428 F. Supp, 763 (C.D. Cal. 1977), aft'd, 602

F.2d 904 (9th Cir. 1979),cert. denied, 445 U.S. 928 (1980).
150. 428 F. Supp. 763 (C.D. Cal. 1977).
151. 602 F.2d at 908.
152. [d. at 909.

_·'~.I"" __ .n. . _ ... _

(

153. [d.
154. 14 FEP CASEII(BNA) 807 (W.D. Mich. 1976), rev'd, 571 F.2d 338 (6th Cir. 1978), on

remand, ·509 F. Supp. 1055 (W.D. Mich. 1981).
155. 14 FEP CASEII(BNA) 807 (W.D. Mich. 1976).
156. 571 F.2d at 343.
157. [d. at 344.
158. [d.
159. 509 F. Supp. 1055 (W.D. Mich. 1981).
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gious convictions of the employee and that further accommodation
would impose undue hardship upon both.!" Thus, by simply
agreeing with the factual finding of the trial court, the court de-
cided against the plaintiff and avoided commenting on the correct-
ness of the district court's constitutional pronouncements.

In McDaniel v. Essex International, Inc./IU the first full-fledged
challenge after Hardison, the plaintiff employee was a Seventh
Day Adventist. She was hired by Essex, a company which had a
collective bargaining agreement with lAM Local 982. A union se-
curity clause required all employees to join the union within forty-
five days from the date of hire. Because of her religious beliefs,
McDaniel refused to join or to pay union fees and dues, but did
offer to contribute an equal amount to a non-sectarian non-union
national charity. The union rejected this alternative and asked
that she be discharged. Essex pleaded for more time on behalf of
the employee and McDaniel made another offer to pay the union
the fraction of the dues which represented the cost of peaceful col-
lective bargaining and to pay the balance to a mutually agreeable
non-religious charity. This was unsatisfactory to the union and
McDaniel was discharged for failing to join the union and tender
fees and dues, although negotiations continued for a while between
the Seventh Day Adventist Church and the union.

McDaniel filed a Title VII section, but the trial court dismissed
on the grounds that she had failed to state a claim "as a matter of
law," and that the failure to pay dues imposed an undue hardship
on the union. all The Sixth Circuit reversed, interpreting Hardison
to require "an effort at accommodations and if unsuccessful, to
demonstrate that they are unable to reasonably accommodate the
plaintiff's religious beliefs without undue hardship.'?" The court
also upheld the constitutionality of section 701.111'7The case was
remanded to the district court "to receive evidence to determine
therefrom whether any reasonable accommodation to the religious
needs of the plaintiff may be made by Essex and lAM without un-
due hardship.U111eUpon remand.t" the district court ruled that the
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defendants had to prove that an effort was made to accommodate
before they could invoke the defense of undue hardship.v" For this
reason, the union was adjudged to have violated Title VII for its
failure to attempt accommodation of plaintiff's prima facie claim
of religious discrimination. On the status of the union security
clause, the court stated that, "[tlhough a union security clause is
recognized as a valid provision in a collective bargaining agree-
ment, the lAM's blatant refusal to make any kind of accommoda-
tion with plaintiff" and the lack "of any substantial hardship, since
substituting charitable contributions for plaintiff's union dues cer-
tainly was not an undue hardship, put the lAM's actions clearly in
the realm of a Title VII violation.'?"

Having disposed of the union's case, the court then addressed
the undue hardship defense of the employer. Essex had argued
that retaining McDaniel would have caused it to violate the collec-
tive bargaining agreement, thus exposing it to potential liability
from the union and its members, and that this constituted undue
hardship. For authority, Essex cited Hardison. The court re-
sponded by distinguishing Essex's situation from that of the em-
ployer in Hardison. The court pointed out that, in Hardison, the
Supreme Court was concerned with the adverse impact on the
other employees that would result from Trans World Airlines' ac-
commodation of Hardison. But "in the present case, there is not a
comparable substantial burden to be borne by the other employees
or a substantial cost to be imposed on the employer."I8S The weak
link was the legality of the union's unyielding demand for dis-
charge, and the fact that the employer had unwisely relied on the
union's position as the basis of its own defense. Since, as a prelimi-
nary matter, the court had imposed liability on the union for its
unwillingness to accommodate, the outcome for the employer was
not surprising. Since the union had unequivocally demanded en-
forcement .o( the collective bargaining agreement and McDaniel's
discharge, the employer was confronted with two options: (1) com-
ply and risk violation of Title VII, or (2) refuse to comply and risk
breaching the collective bargaining agreement. The court assisted
the employer in its dilemma by instructing it to set aside the col-
lective bargaining agreement in favor of accommodating McDan-

160. Id. at 1058.
16L u. at l06L
162. Id.
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iel's religious beliefs. Thus, the employer's coalescence with the
union's efforts to enforce the union security clause caused it to in-
cur liability under Title VII. In so distributing liability, the court
underplayed the "free rider" problem that had worried the Yott
and Cooper courts.':" The approach of the McDaniel court may be
incomplete, however, since it failed to appreciate an important
purpose of union security: the keeping of industrial peace and pro-
ductivity, and the maintenance of the balance in bargaining power
between employer and organized labor.

Upon appeal of Anderson v. General Dynamics Convair, decided
at the district court level before Hardison, HI. the Ninth Circuit re-
versed.r" It recognized the "tension and conflict" present in the
case and noted that a balancing of the interests had been struck in
Hardison "in favor of the elimination of discrimination in employ-
ment practices and the requiring of accommodation of religious
practices absent proof by the union, the employer or both, that
reasonable accommodation cannot be made without undue hard-
ship to the Union or to the employer."188 The court ruled that the
employer and the union had the burden to make good faith efforts
to accommodate an employee's religious convictions in spite of the
employee's recalcitrance. With respect to the employee, the court
held that he or she had only to show that "(1) he had a bona fide
belief that union membership and the payment of union dues are
contrary to his religious faith; (2) he informed his employer and
the Union about his religious views that were in conflict with the
Union security agreement; and (3) he was discharged for his refusal
to join the Union and to pay union dues."187 Upon this prima facie
showing, "the burden was upon the appellees, not Anderson, to un-
dertake initial steps toward accommodatiori.t'v" The appellees
could not "excuse their failure to accommodate by pointing to defi-
ciencies"?" in the employees proposed accommodations. The court

163. Note the court's analysis of the actual numerical impact on union finances and its
conclusion that "the situation presented the present case, with only the remote possibility of
a significant-number oflndiViauals seeking accommodations to the obligation of paying
union dues; clearly falls on the 'hypothetical' side of the line." ld. at 1060.

164. 430 F. Supp. 418 (S.D. Ca\. 1977). See text accompanying notes 135·38 supra.
165. 589 F.2d 397 (9th Cir. 1978).
166. ts. at 400-0L
167. Id. at 401.
168. Id. C{. McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973) (proof requirements

defined for racial discrimination under Title VII).
169. 589 F.2d at 401.

.,1,.
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followed McDaniel v. Essex International, Inc., in requiring the
employer and union to attempt accommodation. The case was thus
remanded for trial to determine what the "reasonable accommoda-
tion without undue hardship" would be.170

Upon retrial, the district court declared section 701(j) to be vio-
lative of the Establishment Clause, and therefore unconstitu-
tional.'"! The court observed that "[n]o Ninth Circuit or United
States Supreme Court decision directly addresses this [constitu-
tional] issue," and that the decisions by other circuit courts of ap-
peals "reveal a tortuous and inconclusive path toward the resolu-
tion of this difficult issue."171 The court reviewed the legislative
history of Title VII and the case law illuminating the constitu-
tional standard for the application of the Establishment Clause.
Applying the three-pronged test of Nyquist to section 701(j), the
court found that the section failed all three prongs. With respect to
secular purpose, the court found that "the accommodation provi-
sion mandates religious discrimination," and that "[i]t requires an
overt preference for the religious beliefs of certain employees and
dictates that an employer must go out of his way to accommodate
minority beliefs, even if such accommodation is detrimental to
other employees."173Thus, "[N]o clearly secular legislative purpose
is manifested."!" Consequently it must also fail the primary effect
test. With respect to the excessive entanglement test, the court
opined that "[b]ecause of the potential for recurring litigation
before courts and government agencies concerning difficult ques-
tions of the exercise of religious beliefs, the reasonable accommo-
dation of Title VII [insofar as religion was concerned) cause exces-
sive government entanglement with religion."l711This decision was
apparently not appealed.

Nevertheless, the Ninth Circuit Court of Appeals obtained an-
other chance, on the same day as Anderson, to balance the inter-
ests of the religious employee and those of the union in Burns v.
Southern Pa~ific Transportation CO.17'Burns, a Seventh Day Ad-
ventist, had worked as a brakeman and conducter since. 1955. In

170. Id. at 402-03.
171. 489 F. Supp. 782 (S.D. Cal. 1980).
172. Id. at 783.
173. Id. at 790.
174. Id.
175. Id. at 791.
176. 589 F.2d 403 (9th Cir. 1978), cert. denied, 439 U.S. 1072 (1979).
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1974, he withdrew from the union upon learning that union mem-
bershipconflicted with the teachings of his Church. He did offer to
pay the equivalent of his union dues to a designated charity. The
employer and union both agreed to waive membership require-
ments for Burns, but refused to relieve him of his obligation to pay
dues. Thereupon Burns complained to the EEOC, obtained a right-
to-sue letter, and sued in federal district court. Labor relations in
the railway industry are governed by the Railway Labor Act, which
permits union security clauses. The trial court ruled that the union
and employer had fulfilled their statutory duties of accommoda-
tion.!" The court of appeals held that the loss of Burns' dues,
amounting to nineteen dollars per month, was de minimus. If so
necessary to its fiscal well-being, the union could collect its
equivalent amount from the local's 300 members at a rate of two
cents each per month.':"

The Seventh Circuit had an opportunity to decide a similar con-
troversy ip Nottelson v. A. O. Smith Corp.1711Again, the facts were
representative of such cases. After becoming a Seventh Day Ad-
ventist, plaintiff refused to tender dues to the union, but instead,
paid an equal amount to the American Cancer Society. The union
objected to this division of funds and, subsequently, plaintiff was
discharged pursuant to an existing union security clause. The trial
court found plaintiff's alternative contribution to be a reasonable
accommodation which did not cause an undue hardship to the
union. ISO Thus, the alternative satisfied the de minimus require-
ment of Hardison. The three judge panel of the court of appeals
upheld the lower court's decision and sustained section 701(j) in
the face of a constitutional challenge. IS 1

Lutcher v. Musicians Union Local 4'Jl82 is an interesting Ninth
Circuit case in which the religious plaintiff was partially denied Ti-
tle VII protection from mandatory union security. Lutcher was a
professional musician who at one time belonged to the union. After
he became a Seventh Day Adventist in 1953, he refused to pay
union dues. In 1974, he entered into an agreement as an indepen-

177. Unpublished opinion, summarized 589 F.2d at 404.
178. 589 F.2d at 407.
179. 481 F. Supp. 756 (E.D. Wis. 1979), reh'g & reh'g en bane denied, 643 F.2d 445 (7th

Cir. 1981).
180. 481 F. Supp. at 759.
181. Judge Pell, however, dissented. 643 F.2d at 456 (Pell, J., dissenting).
182. 633 F.2d 880 (9th cir. 1980).
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dent contractor with the Los Angeles Unified School District to
perform a number of concerts. The contract was not renewed the
following year and Lutcher had to seek new work as a musician.
He contacted his old union and offered to pay the delinquent dues
and to pay to charity an amount equal to current dues. This offer
was not accepted by the union. As a result, Lutcher was unable to
secure further contracts with the school district. In addition,
Lutcher was denied employment as a musician with the Watts
Community Symphony Orchestra because some of its musicians
were union members. lea

Lutcher sued the school district and union in federal district
court, alleging among other things, a violation of Title VII.184The
district court granted summary judgment for all defendants on all
claims.l85 Upon appeal, the Ninth Circuit affirmed the trial court's
holding with respect to the school district, reasoning that the un-
contested facts show that Lutcher was an independent contractor
and that Title VII protected only employees and not independent
contractors.w"

As to the claims against the union, the court separated its analy-
sis into two parts: (1) the union's effect on plaintiff's affiliation
with the school district, and (2) the union's effect on plaintiff's re-
lation with the symphony. To the first part, the court answered
that Title VII did not protect Lutcher because "[a]t most, the
Union interfered with an independent contractor relationship be-
tween Lutcher and the school district. "I87 The relationship with
the symphony, however, was different. Lutcher was attempting to
secure employment with the symphony as a musician and was una-
ble to do so because of the position taken by the union. Therefore,
the court reversed the district court and held that the union had
violated Title VII by refusing to accommodate plaintiff's religious
needaThe court recognized that Lutcher was able to work for the
symphony as its business and personnel manager, but found that
the denial of a position as a musician offended Title VII because
the "statute makes illegal discriminatory deprivatiens of promo-
tion or transfer opportunities, as well as discharges. "I88

183. [d. at 882.
184. [d. at 883.
185. Unpublished opinion, summarized 633 F.2d at 882.
186. 633 F.2d at 886.
187. [d. at 880.
188. [d. at 884-85.

(

189. 476 F. Supp. 1027 (D. Ore. 1979). afl'd, 648 F.2d 1239 (9th Cir. 1981).
190. This is clearly an erroneous statement of law on the part of the court. As discussed

earlier, the Taft-Hartley Act 8pecifically proscribed the closed shop in favor of the union
shop. The meaning of the union shop has further been restricted to its "financial core" by
judicial opinion. Of course, the court here may have merely made a msitake in semantics.

191. 476 F. Supp. at 1029.
192. The 1088 of dues from the plaintiffs as a percentage of total income is $600/$46,000

~ 1.3%. One wonders whether 1.3 percent is de minimus in light of Trans World Airlines v.
Hardison.

193. 476 F. Supp. at 1030-31.
194. The bill, H.R. 4774, originated from the House. Act of December 24, 1980. Pub. L.

No. 96-593, 94 Stat. 3452, 29 U.S.C. I 169 (Supp, V 1981). The amendment provided:
Any employee who is a member of and adheres to established and traditional tenets
or teachings of a bona fide religion, body, or sect which has historically held conscien-
tious objections to joining or financially supporting labor organizations shall not be
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Tooley v. Martin Marietta Corp.11' is another Ninth Circuit
case, originating in a district court in Oregon. Three plaintiffs re-
fused to join the union as required by the union security agree-
ment, but instead, offered to pay an amount equal to the union
dues to a mutually acceptable charity. The union rejected this ac-
commodation offer. After exhaustion of EEOC administrative rem-
edies, the employees filed suit in district court. The trial court re-
jected the union's argument that the religious accommodation
provision of Title VII was unconstitutional: "The NLRA autho-
rizes unions to negotiate and enforce closed shop provisions. 29
U.S.C. section 18(a)(3), (b)(2).I'o I believe the religious accommo-
dation provision of Title VII is an appropriate exception to the
NLRA. It accommodates the free exercise of religion without vio-
lating the Establishment Clause."!" The court, however, recog-
nized the availability of the undue hardship defense to both em-
ployer and union. The court then engaged in numerical analysis of
the COJItburden on the union, noting that the losses due from the
three plaintiffs added up to $600 each year and that, in 1978, the
union had $46,000 in income. The income was $4,500 above its ex-
penditure.P" Thus, to the court, a 1.3 percent loss made the union
argument on undue hardship frivolous. Ita The appellate decision in
this case was rendered after the Act of December 24, 1980, and for
this reason will be discussed after a review of the Act itself.

..
E. Act of December 24, 1980

To reconcile the inconsistency between section 701(j) of the Civil
Rights Act of 1964 and section 8(a)(3) of the National Labor Rela-
tions Act, Congress approved a long overdue amendment to section
19 of the latter on December 24, 1980.1t4The legislative history of
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the Actm showed that the amendment enjoyed immense support
in the House of Representatives, and that it passed with 349 yeahs,
15 nays and 69 abstentions. UH' Congressman Thompson noted that
"H.R. 4774 as previously stated enjoyed widespread support with
virtually no opposition. The labor movement has recognized that
this bill represents fair and just accommodation, and those who
represent the potentially affected religious groups are strongly
supportive. "197

Organized labor's support of this amendment is confirmed by
Congressman Buchanan's remarks: "This bill is supported by the
American Federation of Labor and Congress of Industrial Organi-
zations. The charity substitution arrangement for accommodation
has been the subject of numerous accommodation agreements en-
tered into between labor organizations and religious objectors."l"
This fact is echoed in the Senate by Senator Melcher: "Certainly,
H.R. 4774 which will allow religious dissenters who work under col-
lective bargaining agreements that contain union-security clauses
to pay a dues equivalent to a neutral charity, rests on a solid
American concept, the fundamental right to free exercise of relig-
ion. It is a concept endorsed strongly by the AFL-CIO executive
council and by the legislatures of several States."l" It appears that
the AFL-CIO had considered supporting the accommodation prin-
ciple since the eighty-ninth Congress sixteen years ago when the
late AFL-CIO President, George Meany, wrote a letter to

required to join or financially support any labor organization as a condition of em-
ployment; except that such employee may be required in a contract between such
employee's employer and a labor organization in lieu of periodic dues and initiation
fees, to pay sums equal to such dues and initiation fees to a nonreligious, nonlabor
organization charitable fund exempt from taxation under section 501(c){3) of Title 26
of the Internal Revenue Code, chosen by such employee from a list of at least three
such "funds, designated in such contract or if the contract fails to designate such
funds, then to any such fund chosen by the employee. If such employee who holds
con~cientious objections pursuant to this section requests the labor organization to
use the grievance-arbitration procedure on the employee's behalf, the labor organiza-
tion is authorized to charge the employee for the reasonable c~ of using such
procedure.

[d.

195. For an official history of the amendment, see Conscientious Objection to Joining a
Labor Organization, H.R. Rep. No. 496, 96th Cong., 1st Se88. (1980), reprinted in 1980 U.S.
CODE CONGo& AD. NEWS 7158.

196. H.R. 4774, 96th Cong., 2d 8e88., 126 CONGoREc. 769 (1980).
197. [d. at 760.
198. [d. at 763.
199. Id. at 766.
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Congress:
In any event, I believe that unions and employers, too should ac-
commodate themselves to genuine individual religious scruples, and
I am sure that all of our unions will take that view, too. I intend,
accordingly, to propose to the AFL-CIO Executive Council that it
adopt a strong policy statement to that effect; and that the interna-
tional unions affiliated with the AFL-CIO undertake to insure that
their local unions scrupulously respect individual religious reserva-
tions in the administration of union security arrangements.t'"

Senator Melcher also noted that "[sjome large labor organizations,
such as the Communications Workers of America, have followed
the AFL-CIO executive council policy with outstanding results,'?"
but that "[c]ertain others, unfortunately, have not made accommo-
dations and religious dissenters have used the religious accommo-
dation requirement of the Civil Rights Act of 1964 [citation omit-
ted] to seek accommodetions.'?"

The bill was signed into law by President Jimmy Carter on Jan-
uary 2, 1981. In approving the bill, the President remarked that
"the language in this bill defining conscientious objection is not to
be construed in such a way as to discriminate among religions or to
favor religious views over other views that are constitutionally enti-
tled to the same status. To put any other construction on this defi-
nition would, in my view, create serious constitutional
difficulties. "loa

F. The Case Law After the Act of December 24, 1980

Upon review of 'Tooley V. Martin Marietta Corp.,'1H the Ninth
Circuit upheld the finding of the trial court and affirmed the con-
stitutionality of section 701(j) of the Civil Rights Act of 1964. On
the question of undue hardship, the court "recognized that the
Hardison standard applies to religious accommodations of the kind
requested here."?" The court held that the union's burden of proof
went beyond showing "merely conceivable or hypothetical hard-
ships," but "instead it must be supported by proof of 'actual impo-

200. [d.
201. [d.
202. [d.
203. 17 WEEKLYCOMPoPRI!s. Doc. 2856 (Jan. 2, 1981).
204. 476 F. 8upp. 1027 (D. Ore. 1979), aff'd, 648 F.2d 1239 (9th Cir. 1981). See text ac-

companying notes 189-93 8upra.
205. 648 F.2d at 1243.
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sition on co-workers or disruption of the work routine.' "206 The
court believed the union had "not established that the substituted
charity accommodation, as applied here, will deprive the union of
monies necessary for its maintenance or operation."20? The court
upheld the findings of the trial court as being not clearly errone-
ous. With respect to the constitutional challenge, the court applied
to section 701(j) of the Civil Rights Act of 1964 the three-pronged
test of Nyquist and Lemon v. Kurtzmanr" The court noted that
the Act of December 24, 1980, amended section 19 of the National
Labor Relations Act, but did not review this amendment according
to the Nyquist or Lemon tests. The court found that section 701(j)
manifested a "legitimate secular purpose,"?" did not have "a pri-
mary effect which either advances or inhibits the plaintiffs' relig-
ion,2loand required an accommodation which did not cause "the
government [to] become impermissibly entangled with the accom-
modation's administration.t"!'

IV. DISCUSSION

All the courts of appeals that have ruled on the religious accom-
modation-union security issue have found section 701(j) to be con-
stitutional with respect to the reasonable accommodation of re-
ligous objectors. Only two district courts213 have declared the
section unconstitutional. These decisions have been effectively
overruled by Tooley. Nevertheless, even though the Ninth Circuit
decided an appeal after the enactment of the Act of December 24,
1980, no court has had the opportunity to review the constitution-
ality of the Act of December 24, 1980. The legislative purpose of
the Act of December 24, 1980, is so closely linked to that of Title
VII of the Civil Rights Act that it is safe to predicate the constitu-
tionality of the former on the latter. The House Report on the law

206. 'Ld. (citing Anderson v. General Dynamics Convair Aerospace Division, 589 F.2d 397,
406-07 (9th' Cir. 1979».

207. 648 F.2d 1244.
208. 403 U.S. 602 (1971). See also Walz v. Tax Commission, 397 U.s:"664 (1970) (setting

forth the government's duty of "benevolent neutrality"); Wisconsin v. Yoder, 406 U.S. 205
(1972) (exempting Amish children from compulsory education laws of the state). Ct. Sherbet
v. Verner, 374 U.S. 398 (1963) (exempting Seventh Day Adventist from working on Satur-
days in order to qualify for state unemployment compensation requirements).

209. ld. at 1245.
210. ld. at 1246.
211. ld.
212. Yott v. North American Rockwell Corp., 428 F. Supp. 763 (C.D. Cal. 1977) and An-

derson v. General Dynamics Convair Aerospace Division, 489 F. Supp. 782 (S.D. Cal. 1977).
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prior to enactment declared that "[b]y recognizing that this bill
accommodates the religious beliefs of certain small religions and
sects, and thereby reconciles the National Labor Relations Act
with the Equal Employment Opportunity Act, we feel that the first
amendment constitutional rights are fully protected, for that is
what the Equal Employment Opportunity Act sought to accom-
plish."?" Nevertheless, the judiciary remains the final arbiter of
the constitutionality of congressional lsgislation.t" Since the fed-
eral judiciary has not ruled on the constitutionality of the Act of
December 24, 1980, an analysis of Act is appropriate here.

The Act was passed for the benefit of "any employee who is a
member of and adheres to established and traditional tenets or
teachings of a bona fide religion, body, or sect which has histori-
cally held conscientious objections to joining or financially sup-
porting labor organizations."?" This is a lengthy but carefully
worded definition of the religious objector. The obvious emphasis
on "established," "traditional," "bona fide," and "historical" ap-
pears deliberately to limit the groups which are eligible for protec-
tion under the Act. The house report noted that "to our
knowledge, severalreligious groups in America prohibit joining or
financially supporting labor organizations. The largest group is the
Seventh Day Adventists, representing about 500,000 members.
There may be others whose numbers are small, but the protections
offered to them by this bill are large."218It is clear that the law is
designed to protect a religious minority from a labor law which
would force them to "choose between their job and their relig-
ion."11?Therefore,. aside from the Seventh Day Adventists and
"others whose number are smell,"?" other established religious
groups who historically, or traditionally have not adhered to a
bona fide belief against joining or financially supporting unions
would fall outside the ambit of the Act. Otherwise, if large groups

213. H.R. Rep. No. 496, 96th Cong., 1st Sess, 4, reprinted in 1980 U.S. CODECONGo& AD.
NEWS7161 [hereinafter cited as House Report).

214. Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803) (the Supreme Court has the
power to review the constitutionality of federal statutes and to declare them void if it finds
them repugnant to the Constitution); Fletcher v. Peck, 10 U.S. (6 Cranch) 87 (1810) (the
power of judicial review extends to the constitutionality of state statutes).

215. 29 U.S.C. § 169 (Supp. V 1981).
216. House Report at 4. 500,000, when compared to a total population of 226.5 million,

reduces to 0.22 percent of the whole.
217. H.R. 4774, 96th Cong., 2d Se88., 126 CONGoRsc. 760 (1980) (emphasis added).
218. House Report at 4.
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of persons succeeded in claiming protection under the Act, stable
labor relations and the intent of federal labor legislation would be
undermined. Given sufficient exemptions under the Act, it is con-
ceivable that the resulting "free-rider" problem would affect the
financial well-being of unions.v"

The law poses knotty problems concerning new religions and be-
liefs. Will future religious groups who are not presently in exis-
tence be covered by the Act? How is the law to be interpreted with
respect to the claims by existing religions which have just adopted
a belief of not joining or supporting unions? It is possible that the
courts may be asked to decide these questions. Under the doctrines
set forth in United States v. Seeger,1I0 and Welsh v. United
States?" the courts may encounter difficulties in trying to decide
who is and who is not entitled to claim protection under the law. If
sufficient groups of persons succeed in claiming protection, the effi-
cacy of federal labor legislation will be affected. In order to decide
who can pass through the pearly gates erected by the Act of De-
cember 24, 1980, courts will have to determine, among other issues,
which religions are established, traditional, bona fide, and histori-
cal. It is hoped that the future administration of the Act will not
give rise to insurmountable constitutional difficulties.v" Of course,
it is possible that the number of religious groups with beliefs that
prevent them from joining or financially supporting unions will re-
main a small minority, as Congress envisioned.

So far, excessive religious accommodation claims against union
security have not been presented. Therefore, the tale can come to a
close with a happy ending: two conflicting laws have been success-
fully reconciled, and all parties satisfied.

VI. CONCLUSION

The Act of December 24, 1980, manifests a Congressional at-
tempt at reconciliation of basic rights arising under the National
Labor Relations Act and Title VII of the Civil Rights Act. These
federal laws were created by Congress at different times and, as
written, presented some delicate conflicts which were very difficult

219. Congress was not unmindful of the "free rider" problem. The Act of December 24.
1980 authorized the union to charge religious employees the reasonable cost of grievance-
arbitration if such employee enjoys its benefits. 29 U.S.C. § 169 (Supp, V 1981).

220. 380 U.S. 163 (1965).
221. 398 U.S. 333 (1970).
222. The excessive entanglement standard is particularly sensitive to perturbations in the

degree of government involvement.
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to reconcile. Federal labor laws were passed to define the role of
organized labor in national labor relations and to ensure industrial
peace, and therefore, industrial strength. Title VII, as amended,
sought to give all Americans the right to equal opportunity in em-
ployment and to a fair standard of living. While on the whole,
these laws were directed toward the betterment of society, a clash
between labor law and equal employment law was inevitable. Ini-
tially, the courts have thrust on them the burden of reconciling the
laws. This resulted in considerable confusion and disagreement
within the federal judiciary. Perhaps the controversy required an-
swers that turned too much on subjective value or political judg-
ment, matters that traditionally have given the judiciary the most
challenge and difficulty. It is hoped that the Act of December 24,
1980, may provide much-needed clarification and dissipate the
need for litigation in this sensitive area. Constitutional problems in
the area of religious accommodation and union security may prob-
ably be avoided as long as the protected class of religious objectors
remains a minority who is seeking tolerance or acceptance from an
organized majority.

CHARLESTON C. K. WANG
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